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Though the approbation of Sir Matthew Hale, 
was of itself, sufficient to insure success to any 
production,' ^et this History was dismissed from 
the closet, without soliciting indulgence by a pre¬ 
fatory discourse, or claiming respect from the 
authority of his name (a). It were needless to 
mention the rapid success which attended, or 
the generous applause which was bestowed on 
its publication; in truth it has ever been justly 
held in the highest estimation; and, like the 
virtue of its author, been universally admired. 
Here the student finds a valuable guide;—the 
advocate a learned assistant;—the court an indis¬ 
putable authority. The impossibility of adding to 


(a) The title-page to the first edition was—“ The History of the Common 
44 Law of England.—Divided into Twelve Chapters.—Written hy a learned 
“ hand.”—Published in 1713. 
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its celebrity cannot but be acknowledged. I have 
only to hope, (vain as the hope may be,) that my 
labours may j^roniote intpifty and Teward atten¬ 
tion ; for (without assuming the merit of even 
diligence or accuracy) i can with truth assert, that 
I have applied the utmost of my ability, faithfully 
to execute the task of 15ditor. ; ! • V • M ' 
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ADVERTISEMENT 

TO TUB FIFTH EDITION. 


Since the publication of the fourth 'edition 6F 
this work, the; Editor hbs endeavoured to make 
his labours lefts' reprehensible. He frankly con¬ 
fesses, that, on revision, he found some parts re¬ 
quiring emendation, and others capable of im¬ 
provement. Many faults he has corrected, and 
some deficiencies he has supplied. In troth, though 
the additions are considerable, he trusts that the 
Profession, in its candour, will not think they have 
been improvidently accumulated. 


Sbrj bants’ Inn, May 1, 1794. 



ADVERTISEMENT 

TO THE SIWTH EDITION. 


Th* variety of importatt publications which have 
been circulated, since the year 4794, have neces¬ 
sarily Increased the notes to this Edition; particu¬ 
larly Mr. HaHam's View -of the Middle Ages; a 
work to wbiph the EditOnfeels himsetf under the 
highest obligations, and which hd cannot but re- 
(bonuztepfl'to the diligent attention- of the English 
eJmdent; - ;Note {A)y in Chap. III. p.55. on Par¬ 
liamentary Impeachment, has been somewhat 
abridged; and Note (A), in Chap. IX. p. 230. on 
Ireland, considerably enlarged. 


March, 1820 . 
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—— « nidpirtMi, rt gmidiq/inift postU, 

Utile propotuil *oM$ exewtplmr. - Hob/S pirt, 


Sir Matthew Hale was bora at Alderiey, in Glou¬ 
cestershire, on the first of November 1609. In the 
seventeenth year of his age, he was entered of Magdalen- 
hall, Oxford; and on the 8th of November 1 was 
admitted of Linooln’s-Inn; where, if the authority of 
Burnet may be relied on, he studied for many yearn 
sixteen hours a day (a). Be that as it may, the diligence 
with which he pursued his studies, is evident from his 
acquirements. The jurisprudence of his own country, 
though the first, was by no means the sole object of his 
attention. He applied himself with great avidity, to the 
study of the Roman law; and though he preferred the 
mode of trial by jury, to that of the civilians, (who 
intrust too much to the judge,) yet he often affirmed, that 

(m) The human mind if incapable of to at to Sir Matthew Hale himself, who 
inch exertion for any great length of thought six hours a day, with alteo* 
time. A milder mode meets with the tion and constancy, sufficient See 
approbation even, of the laborious Bosw. Life of John. 4T. octtH, tpe 
Sir Edward Coke.—Co, Lit 64. b. And post rui. 
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the principles of jurisprudence, were so well delivered in 
the Digests, that law could not be understood as a 
science, without first resorting to them for information. 
This may, with deference, be doubted. Admitting that 
the knowledge of the civil law, has deservedly been consi¬ 
dered, as no small acquisition to the English student, yet 
is it, in reality, essential to the understanding of our own 
municipal system, which requires no assistance from any 
foreign code, however admirable or however just? “ We 
“ must not carry our veneration so far, as to sacrifice our 
“Alfred and Edward, to the manes of Theodosius and 
“ Justinian ; we must not prefer the edict of the praitor, 
“ or the rescript of the Roman emperor, to our own 
“ immemorial customs, or the sanctions of an English 
“ parliament, uhless we can also prefer the despotic mo- 
“ narchy of Rome and Byzantium, for whose meridian 
“ the former were calculated, to the free Constitution of 
“ Britain, which the latter are adapted to perpetuate (ft).” 

Great improvement is, in general, the result of in tense 
application. Hale, in the course of a few years, had 
obtained not only a high professional reputation, but was 
allowedly well versed in scholastic knowledge. That he 
was perfectly conversant with the discoveries of the age 
in which he lived, is evident from the treatise which he 
wrote on the rarefaction and condensation of air; a trea¬ 
tise which shews as great accuracy, and as much subtilty, 
as the principles to which he adhered would admit. An¬ 
cient history, chronology, and philosophy, amused him 
in the moments of relaxation; and, through his intimacy 
with Mr. Selden, he is said, to have made some progress 
>in rabbinical learning. 

Where different sciences are pursued at the same 
time, if one be abstracted and unpleasant, the other 

W Blac. Com.oct. vol. i. p. 5; and last fifty years, in tracing the origin 

tljte remark of Mr. Dugald Stewart, and progress of the present establish¬ 
ed the- rapid progress that has been ments in Europe, in the Life of Dr. 
road* ioDur own country, during the Robertson, 8 to. 224. 
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should be less abstruse and more entertaining; for when 
pleasure succeeds the labour of application, the fatigue of 
meditation is borne with undisturbed tranquillity:—thus 
while a dull and heavy hour, is relieved by some alluring 
employment of the mind, diversion enriches the under¬ 
standing, and pleasure is turned to advantage. Such was 
the opinion of Hale, who, when wearied with studying 
either law or divinity, would, to use his own words, 
“ recreate himself with philosophy or mathematics.” In 
his opinion, no man could be master of any profession, 
without having some skill in all the sciences. The ma¬ 
thematics, indeed, reward attention with demonstration, 
and when pursued with inflexible application, strengthen 
and enlarge the powers, while they confine the luxuriance 
of the human mind; but though they render us more 
scientific, they neither increase our virtue, nor facilitate 
our happiness. Hale, however proficient in the science, 
used it only as subservient to more serious avocations. 

He seemed particularly attached to the study of divi¬ 
nity ; and those who peruse his religious disquisitions, 
may conclude, that the science of theology had engaged 
the principal part of his attention. Here it is but justice 
to remark, that so averse was he from the dissipation of 
time, that he would not even correspond with his friends, 
except on necessary business, or matters of learning. 
Like Boerhaave, he lost none of his hours, but, when lie 
had attained one science, attempted another. In short, 
he made every human aid contribute in advancing him, 
to a superior degree, of knowledge and of wisdom.-^- 
Every thing connected with the applications of so exalted 
a mind cannot but be interesting; the following account, 
therefore, of his method of study, is transcribed from, a 
MS. in the hand-writing of a gentleman, who studied the 
law under his direction. 

Mr. Bennet Langton, the friend of the late Dr. John¬ 
son, permitted Mr. Seward, to copy from a MS. in the 



IV 


THK LIFE OF 


hand-writing of Mr. Langton’s great grandfather, who 
studied the law under the direction of Sir Matthew Hale; 
and Mr. Seward has published it in his Anecdotes of 
Distinguished Persons (c). 

“ Dec. 13—72. I was sent to by Mr. Barker to come 
* to him to my Lord Chief Justice Hale’s lodgings at 
'* Seijeants’-Inn. 

“ I was informed by Mr. Godolphin about a month 
H ago, that my Lord Chief Justice had declared at supper, 
" at Mr. Justice Twisden’s, that if he could meet with a 
“ sober young man that Would entirely addict himself to 
“ his Lordship’s direction, that he would take delight to 
“ communicate to him, and discourse with him at meals, 
** and at leisure times, and in three years time make him 
** perfect in the practice of the law. I discoursed several 
** times with Mr. Godolphin of the great advantage that 
*' a student would make, by his Lordship’s learned com- 
“ munieation, and what influence it would have on a 
“ practiser, as well as honour to be regarded as my Lord’s 
“ friend, and persuaded him to use his interest, and the 
u offers of his friends to procure his Lordship’s favour. 
“ But his inclinations leading him to travel, and his 
u designs afterwards to rely upon his interest at court, he 
“ had no thoughts to pursue it, but offered to engage 
“ friends on my behalf, which I refused, and told him I 
“ would make use of no other person, than my worthy 
“ friend Mr. Barker, whose acquaintance with my Lord 
“ I knew was very particular. After I had often reflected 
V upon the nobleness of my Lord’s proposition, and the 
M happiness of that person who should be preferred by so 
u learned and pious a man, to whose opinion every court 
“ pud such a veneration, that he was regarded as the 
“ oracle of the law, I made my application to Mr. Barker 
** to intercede with my Lord in my behalf, who assented 
“ to it with much readiness, as he always had been very 

(e) 4 r. 409. 
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44 obliging to me, since I had the honour to be known to 
44 him. He made a visit to my Lord, and told him that 
44 he heard of the declaration my Lord made at Mr. Jus- 
44 tice Twisden’s. My Lord said ’twas true, and he had 
** entertained the same resolution a long time, but not 
44 having met with any body to his purpose, he had dis- 
44 carded those thoughts, which Mr. B. did beg of his 
44 Lordship to resume in behalf of a person that he would 
44 recommend to him, and would be surety for his industry, 
44 and diligent observation of his Lordship’s directions. 
44 My Lord then inquir’d who it was, and he mentioned 
44 me. Then he asked how long I had been at the law, 
“ of what country I was, and what estate I had, which he 
44 told him, and that I was my father’s eldest son. To 
44 which he replied, that he might talk no farther of it, 
“ for there was no likelihood that I would attend to the 
“ study of the law as I ought: but Mr. B. gave him 
“ assurances that I would, that his Lordship might rely 
“ upon his word, and that I had not taken this resolution 
“ without deliberation; that I had often been at West- 
44 minster Hall, where I had heard his Lordship speak, 
“ and had a very great veneration for his Lordship, and 
44 did earnestly desire this favour: That my father had 
“ lately purchased the seat of the family, which was sold 
44 by the elder house, and by tliat means had run himself 
“ into 5 or 6,000/. debt. 

44 Well then,” said my Lord, 44 1 pray bring him to 
“ me.” 

44 Dec. 13. I went to my Lord and Mr. B. (for till 
“ that time my Lord was either busie, or out of town) 
44 about four in the afternoon. My Lord prayed us to 
44 sit, and after some silence, Mr. B. acquainted my Lord 
44 that I was the person on whose behalf he had spoken to 
44 his Lordship. My Lord then said, that he understood 
44 that I had a fortune, and therefore would not so strictly 
“ ingage myself in the crabbed study of the law as was 
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“ necessary for one that must make his dependence upon 
“ it. I told his Lordship, that if he pleased to admit me 
“ to that favour I heard he designed to such a person he 
“ enquired after, that I should be very studious. My 
“ Lord replied quick that Mr. B. had given him assurauces 
“ of it, that Mr. B. was his worthy friend, with whom he 
“ had been acquainted a long time, and that for his sake, 
“ he should be ready to do me any kindness; for which 
“ I humbly gave his Lordship tliauks, as did likewise 
“ Mr. B. My Lord asked me how I had passed my time, 
“ and what standing I was of. 1 told him that 1 was 
“ almost six years of the Temple, that I had travelled 
“ into France about two years ago, since when I had dis- 
“ continued my studies of the law, applying myself to the 
“ reading French books, and some histories. My Lord 
“ discoursed of the necessity of a firm uninterrupted 

“ prosecution of that study, which any man designed- 

“ in the midst of which, Mr. Justice Twisden came in, 
“ so that his Lordship bid us come to him again two hours 
“ after. 

“ About eight the same evening we found his Lordship 
“ alone. After we sat down, my Lord bid me tell him 
“ what I read in Oxford, what here, and what in France. 
“ I told him I read Smith’s Log. Burgersdicius’s Nat. 
“ Phil. Metaphysics and Moral Philosophy; that in the 
“ afternoons 1 used to read the classic authors: That at 
“ my first coming to the inns of court, I read Littleton, 
“ and Doctor and Student, Perkins, my Lord Coke’s In- 
“ stitutes, and some cases in his Reports. That after I 
“ went into France, I applied myself to the learning of 
“ the language, and reading some French memoirs, as the 
“ Life of Mazarine, Memoirs of the D. of Guise, the 
“ History of the Academy Fr. and others; that since I 
“ came away, I continued to read some French books, as 

“ the History of the Turkish Government by-, the 

“ Account of the last Dutch War, the State of Holland, &c. 
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M That I read a great deal in Heylin’s Georg, some of 
44 Sir Walter Raleigh, my Lord Bacon of the Advance- 
44 ment of Learning, Tally’s Offices, Rushworth’s Col- 
** lections.- 

44 My Lord said that the study of the law, was td one 
44 of these two ends; first, to fitt a man with so much 
** knowledge as will enable him to understand his own 
•** estate, and live in some repute among his neighbours in 
44 the country; or secondly, to design the practice of it 
44 as an employment to be advantaged by it; and asked 
44 which of them was my purpose. I acquainted his 
44 Lordship that when I first came to the Temple, I did 
41 not design to prosecute the study of the law', so as to 
44 make advantage by it; but now, by the advice of my 
44 father, and niy uncle, and Dr. Peirse, in whose college 
“ I had my education, and received many instances o*f his 
44 great kindness to me, I had resolutions to practise it, 
44 and therefore made my suit to his Lordship for his 
44 directions. 

“ Well, said my Lord, since I see your intentions, I 
44 will give what assistance 1 can. 

44 My Lord said that there were two ways of applying 
44 one’s self to the study of the law: one was to attain the 
44 great learning and knowledge of it which was to be had 
44 in all the old books; but that did require great time, 
44 and would be at least seven years before a man would 
“ be fit to make any benefit by it: the other was, by 
44 fitting one’s self for the practice of the court, by read- 
44 ing the new reports and the present constitution of the 
44 law; and to this latter my Lord advised me, having 
■“ already passed so much time, a great many of the cases 
44 seldom coming in practice, and several of them anti- 
44 quated. 

“ In order to which study his Lordship did direct that 
44 1 should be very exact in Littleton, and after, read care- 
44 fully my Lord Coke’s Littleton, and then his Reports. 
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“ After which, Plowden, Dicr, Croke, and More. That 
“ I should keep constantly to the exercises of the House, 
“ and in term to Westminster Hall to the King’s bench, 
“ because the young lawyers began their practice there. 
“ That I should associate with studious persons rather 
“ above than below my standing; and after next term get 
“ me a common-place book; and that I must spoil one 
“ book, binding Holies’ Abr. with white paper between 
“ the leaves, and according to those titles insert what I 
“ did not find there before, according to the preface to 
“ that book, which my Lord said came from his hands, 
“ and that he did obtain of Sir Francis Rolles to suffer it 
“ to be printed to be a platforme to the young students. 
“ My Lord said he would at any time that I should come 
“ to him, shew me the method he used, and direct me, 
“ and that if he were busy he would tell me so. 

“ He said that he studied sixteen hours a day, for the 
“ first two years that he came to the inns of court, but 
“ almost brought himself to his grave, though he were of 
“ a very strong constitution, and after reduced himself to 
“ eight hours; but that he would not advise any body to 
“ so much; that he thought six hours a day, with atten- 
“ tion and constancy, was sufficient; that a man mustuse 
“ his body as he would use his horse, and his stomach, not 
“ tire him at once, but rise with an appetite. That his 
“ father did order in his will, that he should follow the 
“law; that he came from the University with some 
“ aversion for lawyers, and thought them a barbarous sort 
“ of people, unfit for any thing but their own trade; but 
“ having occasion to speak about business with Serjeant 
“ Glanvil, he found him of such prudence, and candour, 
“ that from that time he altered hi6 apprehensions, and 
“ betook himself to the study of the law, and oft told 
“ Serjeant Glanvil, that he was the cause of his application 
“ to the law. 

“ That constantly after meals, every one in their turns 
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“ proposed a case, on which every one argued. That he 
“ took up a resolution which he punctually observed ever 
“ since, that he would never more see a play, having 
“ spent all his money on them at Oxford, and having ex- 
“ perienced that it was so great an alienation of his mind 
*' from his studies by the recurring of the speeches and 
“ actions into his thoughts, as well as the loss of time, 
u when he saw them : that he had often disputes with 
“ Mr. Selden, who was his great friend, and used to say, 
** he (bund so great refreshment by it; but my Lord told 
“ him he had so much knowledge of the inconvenience of 
** them, that he would not see one for 100/. But he said 
u he was not of Mr. Prynne’s judgment (which I minded 
“ him of) for he did not think it unlawful, but very fit for 
“ gentlemen sometimes, but not for students. 

“ My Lord said at the beginning of his discourse, that 
" my friends might expect that I should marry, to take 
“ off the present debt from the estate, which else would 
** encrease, and then there could be no thoughts of a very 
" earnest prosecution of study; to which Mr. B. said that 
** my father, when he made this purchase that put him 
** into debt, did resolve to sell other land, and by that 
u might either discharge or lessen it 

“ My Lord said that his rule for his health was to be 
“ temperate, and keep himself warm. He never made 
“ breakfasts, but used in the morning to drink a glass of 
“ some sort of ale. That he went to bed at nine, and 
* rose between six and seven, allowing himself a good 
'* refreshment for his sleep. That the law will admit of 
“ no rivall, nothing to go even with it, but that sometimes 
“ one may for diversion read in the Latin Historians of 
** England; Hoveden, and Matthew Paris, &c. But after 
“ it is conquered, it will admit of other studies. 

“ I asked whether his Lordship read the same law in 
“ the afternoon as he did in the morning. He said, No; 
“ He read the old books in the morning, and the new in 
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“ the afternoon, because of fitting himself for con versa- 
“ tion. I asked if he kept constantly to one court, which 
“ he said he did. 

“ He said, a little law, a good tongue, and a good 
“ memory, would fit a man for the Chancery ; and he said 
“ it was a golden practice, for the lawyers there got more 
** money than in all the other Courts inWestminster Hall. 
“ I told his Lordship what my Lord Chancellor lately 
“ said,jthat he would reduce the practice of the Court to 
“ another method, and not suffer above one counsel, or 
“ two at the most in one cause. 

“ My Lord said that 1,000/. a year was a great deal for 
“ any common lawyer to get; and Mr. B. said that 
“ Mr. Winnington did make 2,000/. per year by it. My 
“ Lord answered that Mr. W. made great advantage by 
“ his city practice, but did not believe he made so much 
“ of it. I told his Lordship of what Mr. VV. had said 
“ before the Council on Wednesday, on the behalf of the 
“ stage coaches which were then attempted to be over- 
“ thrown. At our coming away my Lord did reiterate his 
“ willingness to direct and assist me; and I did beg of 
“ his Lordship that he would permit roe to consult his 
“ Lordship in the reason of any thing that I was ignorant 
“ of, and that his Lordship would be pleased to examine 
“ me in what I should read, that he might find in what 
“ measure 1 did apply myself to the execution of his com- 
“ mands, to which he readily assented.” 

Soon after his appearance at the bar, the Civil War 
commenced; and when the Earl of Strafford and Arch¬ 
bishop Laud, (who had espoused the cause of Charles I.) 
were tried, he was assigned counsel to those unfortunate 
noblemen ( d ). He had afterwards the honour of being 

(d) Burnet affirms that he uas re- Lae, and Mr. Lightfoot, Stat. Tr. yol. 
tained for Strafford and Laud, yet it i. p.759. Hale attended as counsel for 
does not by the trial appear, that Hale his grace, and in the conduct of tuat 
was retained for the earl, whose coun- important cause was assisted by Mr. 
sel were Mr. Lane, Mr. Gardiner, Mr. Hern and Mr. Gerard. The former 
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assigned to officiate in that character for the king himself; 
but was not in this instance permitted to plead, because 
Charles had refused to submit to the jurisdiction, which 
had asumed the power of trying him. 

The brief recital of the trial of a sovereign, in whose 
defence, it may rationally be supposed, Hale was, from 
principle interested, added to a conjecture, not altogether 
improbable, that he furnished the objections which Charles 
so pointedly applied, will not, it is hoped, obtrude on the 
attention, or weary the patience, of the reader. 

“ The dignity of this transaction” (says the philoso¬ 
phic historian) “ corresponded to the greatest conception 
“ that is suggested in the annals of human kind; the de- 
“ legates of a great people sitting in judgment upon their 
“ supreme magistrate, and trying him for his misgovem- 
“ ment. The solicitor, in the name of the commons, 

“ represented, that Charles Stuart, being admited king of 
“ England, and entrusted with a limited power, yet, out 
“ of a wicked design to erect an unlimited government, 
“ had traitorously levied war against the parliament, and 
“ the people whom they represented, and was therefore 
“ impeached as a public and implacable enemy to the 
“ commonwealth. After the charge was finished, the pre- 
“ sident (serjeant Bradshaw) directed his discourse to the 
“ king, and told him that the court expected his answer. 

“ The king, though long detained a prisoner, and now 
“ produced as a criminal, sustained the majesty of a mo- 
“ narch. With great dignity he declined the authority of 
“ the court, and refused to submit himself to its jurisdic- 
“ tiou. He represented, that, having been engaged in 
“ treaty with his parliament, and having finished almost 
“ every article, he had expected to be brought to his 

lodeed look the bad, and in defence of “was treason, by any known esli* 
his client “delivered his argument “ Wished law of the kingdom.” This 
“very freely and stoutly, proving, that argument was not Mr. Hern’s, but 
** nothing which his client had either Mr. Hale’s, lb. 038, where the argp- 
“ said or done, according to the charge, ments is reported at large. 
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° capital in another manner, and to have been restored to 
“ his power, as well as to his liberty ; that lie could not 
“ perceive any appearance of the upper house, so essential 
“ a member of the constitution; and had learned that 
“ even the commons, whose authority was pretended, were 
“ subdued by lawless force, and were bereaved of their 
“ liberty: that he himself was their native, hereditary 
“ king; nor was the whole authority of the state, though 
“ free and united, intitled to try him, who derived his 
“ dignity from the Supreme Majesty of Heaven: that 
“ admitting those extravagant principles which levelled 
“ all orders of men, the court could plead no power dele- 
“ gated by the people, unless the consent of every indivi- 
“ dual, down to the meanest and most ignorant peasant, 
“ had been first obtained: that he acknowledged without 
“ scruple, that he had a trust committed to him, a trust 
“ most sacred and inviolable; he was entrusted with the 
“ liberties of his people, and would not betray them, by 
** recognizing a power founded on the most atrocious 
“ usurpation: that having taken arms, and frequently 
* exposed his life, in defence of the constitution, he was 
** willing, in this last and most solemn scene, to seal with 
“ his blood those precious rights, for which, though in 
“ vain, he had so long contended: that those who arro- 
u gated a title to sit as his judges, were born his subjects, 
“ and bora subjects to those laws which determined that 
“ the king can do no wrong: that he was not reduced to 
“ the necessity of sheltering himself under that general 
“ maxim, which guards eveiy English Monarch, even the 
“ least deserving; but was able, by the most satisfactory 
“ reasons, to justify those measures in which he had been 
4 ‘ engaged: that, to the whole world, and even to them 
“ his pretended judges, he was desirous, if called upon in 
“ another manner, to prove the integrity of his conduct 
M and assert the justice of those defensive arms, to which, 
“ unwillingly and unfortunately, lie had recourse: but 
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“ that, in order to preserve an uniformity of conduct, he 
“ must, at present, forego the apology of his innocence; 
“ lest by ratifying an authority no better founded than 
“ tliat of robbers and pirates, he be justly branded as the 
“ betrayer, instead of being applauded as the martyr, of 
“ the constitution (e).” 

Hale was also counsel for the duke of Hamilton (J\ 
the lords Holland (g), Capel, and Craven. On the trial 
of lord Craven, the attorney‘general so far neglected his 
own character, as to threaten him for appearing against 
government. Regardless of consequences, Hale, with 
becoming warmth, made some pointed observations on the 
menace; adding, that nothing should intimidate him, in 
the discharge of his professional duty towards his noble 
and unfortunate Client. 

His legal qualifications had now rendered him emi¬ 
nently conspicuous, and the rectitude of his conduct had 
gained him universal esteem. Cromwell, seeing the ex¬ 
tent of his practice, knowing the transcendancy of his 
abilities, and pleased perhaps with the firmness of hi6 
character, determined on advancing him to the bench. 
Incapable of hypocrisy, and unmoved by the honour in¬ 
tended him. Hale, at first, declined to accept the com¬ 
mission. This appeared so extraordinary to Cromwell, 
that he condescended to require his reasons for refusing 
so high an office. Hale candidly informed him, that he 
was not satisfied about his authority, and scrupled there- 


(e) Hume, Stat Tr. yol. i. from folio (/) Mr. Chute, Mr. Hale, Mr. Par- 
966 to 1044. Sir John Dalrytnple sons, and Doctor Walker, were assign* 
slightly notices the conduct of the ed counsel for the duke, StatTr.vol. 
commons against Charles “ The re- ii. p. 2. See also Dr. Burnet's Memoirs 
publican and puritanical commons, ol the Duke of Hamilton, p. 385, Ac. 
with a democratical spirit, brought aud Clarend. Hist. toI. iii. p.204. 209. 
their sovereign, under the forms of —Theduke was tried by a new high 
justice, like a common member of the court of justice as earl of Cambridge 
community, to a public trial, and a in England. 

public execution* With the same le- (g) No party lamented the death of 
veiling hand, they laid the peerage, the the earl of Holland ; his ingratitude to 
Ibnrch, the parliament, and the law the kii\g was a great stain on hisme- 
itself, in the oust.” Mem. Gr. Br. vol. mory. 
i. p. 18. 
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fore to accept the commission. Cromwell, who was a 
friend to justice, though his public conduct has been said 
to have been one continued violation of it, replied, that as 
he had gotten possession of the government, he was re¬ 
solved to maintain it; “ I will not” (continued the Pro¬ 
tector,—with what probability the reader will determine, 
for I cannot vouch for the truth of the relation) “ be 
“ argued out of it.—It is my desire to rule according to 
“ the laws of the land, for which purpose I have pitched 
“ upon you; but if you won’t let me govern by red gowns, 
“ I am resolved to govern by red coats (A)." —HalE, 
commiserating the temper of the times, added to a reflec¬ 
tion that justice ought, at all events, to be supported, was 
on maturest consideration convinced, that nothing criminal 
could be imputed to the unbiassed instrument of its im¬ 
partial administration. This reflection, confirmed by the 
solicitation of his friends, induced him to yield to the 
proposal of Cromwell. The importunity of the repub¬ 
lican was equally urgent. By the promotion of Hale, 
whose political sentiments were certainly different from 
their own, they affected to despise every idea of private 
advantage. To gain popularity, it was insinuated that 
their importunity only arose from a fervent zeal for the 
public good. “ We will trust (said they) men of eminent 
“ virtue, of what persuasion soever respecting political 
" matters.” Hale’s reverence for right still interposed 
itself;—he questioned the propriety of his sitting in judg¬ 
ment upon criminals;—conceiving it to be highly impro¬ 
per, if not wholly unjustifiable, to pass sentence under an 
authority, which was derived from usurpation; however, 
in 1653 (i), he accepted the commission which constituted 

(h) I doubt whether at this lime tbe does not appear, any where that I can 
array had any regular uniform $ and find. SeeObserv. on the antiq. and dig. 
if they had,that it vat scarlet. of a Serjt. at Law, 71, 72.—and Com. 

Jour. 8 vol. 2, 7,8,26, 27, &c. where 

(0 The precis time when Hats was his name appears on Committees, as 
appointed a Judge, or called a Serjeant, Serjt. Hack. The following memo- 
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him one of the judges of the court of common pleas. In 
this situation, lie took the engagement “to be true and 
“ faithful to the common-wealth of England, without a 
“ King, or house of lords.”—This, in the sense of those, 
who imposed it, was, in the opinion of Mr. Justice Foster, 
(“ a whig of the old block ”) (A), plainly an engagement for 
abolishing kingly government, at least for supporting the 
abolition of it (/). In the rota of criminal decision, he sat 
some few times on the crown side; but on further con¬ 
sideration, refused to sit there any more, because, “in 
“ matters of blood, he was always to chuse the safer side." 
The heart of a good man, cannot but recoil, at the thought 
of punishing a slight injury with death; and he who knows 
not how often rigorous laws, produce total impunity; and 
how many crimes are concealed and forgotten, for fear of 
hurrying the offender to that state in which there is nd 
repentance, has conversed very little with mankind. 
“ And whatever epithets of reproach or contempt this 
“ compassion may incur, from those who confound cruelty 
“ with firmness, I know not, (says Dr. Johnson,) whether 
“ any wise man would wish it less powerful or less ex- 
“ tensive ” 

Within a short time after his preferment, in a cause 
depending before him, the jury were returned by the ex¬ 
press order of Cromwell. Astonished at the atrocity and 
incensed at the illegality of the act, Hale, with a spirit 
becoming his character, dismissed the jury, and refused to 

Ttndum it taken from Sidcrf.’s Re- ceux brevet fueront retornablc le pri- 
portt, roL 1- fo. 3. merjourdecestTerinedeTW*. que fait 

Terraino Triaitatis Anno 12 Caroli 22 Junil — a quel jour ilt appear© et 
Second!. feuront jure en le Chauacery. Et In 

Memorandum que breves le Roy it- procheiu jour ilt vena en lour veuz 
tuiftal 14. queuxtueront fait Serjeants Serjeants Robes et Count en le Com- 
puis le Roy Car. I. fuit deprive de son raon Banke en Francois. Lour nosroet 
Regal government par appeller enx ad fueront,--Witherington. Browne,Glyn, * 
tislMmet &c. in tant qnefuit Earle, Barnard, Newdigate, Hals, 

suppose que leur primer title, ne fait Windham, H. Fountaine, Archer, 
Mss cattferre content ceo fait per breve Mainard, Twisdcn, Zise, Waller, 
etissintio manner judicial act; etascun (Ar) Walp. Let. to Montag. Ire 105. 

ds brevet fueront en notme del Roy (/) Fost Cr. law, sect. 402. 2 St. Tri. 
C*r. it frit deprive ).—Et 159. 
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try the cause. Incensed by the disappointment, and 
offended with the conduct, the Protector said to him in 
anger, “You are not fit to be a judge.”— Hale, gravely 
answered, “ it is true.” 

He continued, notwithstanding, to administer justice 
until the death of Cromwell, when he not only refused 
the mourning sent for him and his domestics, but also to 
accept the new commission, offered him by Richard; and 
though all the judges pressed it, and employed others to 
solicit him, yet he rejected every importunity, saying, 
“ I can act no longer under such authority.” 

From this time, until the parliament assembled (w») 
which called home Charles II. he sedulously secluded 
himself from his profession and the world; but being now 
returned a member for the county of Gloucester, his 
privacy was in consequence disturbed;—contemplation 
changed into action, and the sweets of retirement gave 
way to the calls of his country. 

Averse as he was, from those principles, which influ¬ 
enced the government of Cromwell, he nevertheless avoid¬ 
ed the extremities, into which the adverse party were too 
often precipitated. Faction and party he equally despised. 
Though attached to monarchy and his sovereign, he was 
not for receiving Charles without reasonable restrictions; 
conceiving the restoration a fit opportunity to limit that 
prerogative, which had given rise to such recent and un- 
pararelled calamities. 

We are tanght under every form of government to 
apprehend usurpation, either from the abuse or from the 
extension of the executive power; and though it be no 
advantage to a prince to enjoy more power than is con¬ 
sistent with the good of his subjects, yet this maxim is 
but a feeble security against the passions and follies of 
men. Those who are intrusted with power in any degree, 

(m) May, 1660.—Or Convention, at it was not summoned by tbe king's 
it came afterwards to be called, because writ. Burnet’s Hist. ocL yoU i. p. 122* 
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are disposed, from the mere dislike of constraint, to remove 
opposition (it). Sensible of such truths, Hale moved the 
commons, that “a committee might be appointed to look 
“ into the propositions which had been made, and the cou- 
“ cessions which had been offered by the late king, tliat 
“ from thence they might digest such propositions as they 
“ should think fit, to be sent over to the king (©).” This 
motion, through the influence of general Monk, failed of 
success ; it manifested, however, a warm regard for the 
public, a high respect for its laws, and that Hale was no 
friend to those opinions, which are too frequently urged 
in support of the indefeasible right of prerogative. The 
motives which determined the fate of this motion, were 
the reverse of, and equally in extreme with those, which 
influenced the commons against Charles the First. The 
general opinion, now seemed to condemn all jealous capi¬ 
tulations with the sovereign. Harassed with convulsions, 
men ardently wished for repose, and were terrified at the 
mention of negociation or delay. Added to this, the pas¬ 
sion for liberty, having produced such horrid commotions, 
began to give place to a spirit of loyalty and obedience (p). 
Why Monk should disapprove the imposition of rational 
conditions, is not easily to be accounted for ; he seemed 
resolved, however, that the crown, which he intended to 
restore, should be conferred on the king, entirely free and 
unincumbered^). He knew not, perhaps, that liberty is 
never in greater danger, than when we measure national 
felicity by the blessings which a prince may bestow, or by 

- I I J 

(a) Ferguson on Civil Society. the opinion of Mr. Fox, “ personal 
<o) Burnet's Hist. oct. rot. i. p. L2t. conrageappeJrrstbfaxYe been Mofak's 

(p) Hume. 44 only virtues reserve and efissi mute- 

(f) W, Of general Monk, Mr. Millar *• tion made up the whole*stock oftiis 
believes, that bis original intention was 44 wisdom." Fox's Hist. Ja. 3. p. IB. 
to seize upon theprotector’s platofor But in justification of Afsfcft, see Dr. 
bianelf s' and that he only took np the ' Price** Tract, on M tbe Mystery and 
idea of restoring the exile when hesaw 44 Method of the Restoration.*” pub- 
the send; of the itatioA was* decidedly lished to 1080, add repiiMistied by Mr. 
in favour of that measure. - Mil. View Baron Maseres, in his Select Tracts re¬ 
ef Bid Kng. Government. The conduct fating Wtfie Civil Wars, In the 
of Monk was certainly mystetf&ud. hi of Cileries the Firtf, part f ,pt.0BS. 

C 
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the mere tranquillity which may attend an equitable ad¬ 
ministration. The sovereign may dazzle with his heroic 
qualities; he may protect his subjects in the enjoyment of 
every animal advantage or pleasure: but the benefits aris¬ 
ing from liberty are of a different sort; they are not the 
effects of a virtue and of a goodness, which operate in the 
breast of one man, but the communication of virtue itself 
to many; and such a distribution of functions in civil 
society, as gives to numbers the exercises and occupa¬ 
tions which pertain to their nature (r). 

The precipitate and unconditional restoration of Charles, 
entailed upon the nation all its former disorders, and 
almost ensured a second harvest of tumult and dissention. 
Charles II. immediately after his restoration, however, 
came to the house of peers, and in the most earnest 
terms, pressed an act of general indemnity; he urged not 
only the necessity of it, but the obligation of a promise 
which he liad formerly given; a promise which he would 
ever regard as sacred, since to that he probably owed the 
satisfaction of meeting his people in parliament.—This 
measure of the king, though irregular (*), was received 
with great satisfaction; and the commons, after some 
debate, appointed a committee to forward the generous 
purpose (t). 

' Our author, then Seijeant Hale, had the honour of 
being nominated one of that committee (u ): and in 
.the execution of this high trust, exerted all the powers 
of his mind, and all the goodness of his heart, to terminate 
those evils which had too long and too successfully pre¬ 
vailed. Prudence and humanity dictated, that the sooner 
the bill passed, the sooner the blessings of peace would 

(r) Dr. Ferguson. “ the common#, and publicly checked 

(#) By taking notice of a bid which “ the severity of the house of lords in 
.depended before the houses. 44 their proceedings upon it" Mem. 

(0 Pari. Hist. voL ii. p. 890. Gr. Br. p. 81. and Macph. His . vol. ii. 

(jc) Sir John Dalrytnpie observes, p. 35. Hale*# name appears on seve¬ 
ral 44 Charles privately promoted the ^nl Committees, Com. Jour, q vok 8, 
1,1 success of the hill of mderanttj, iu 
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be diffused. With an assiduity to be equalled only by 
his philanthropy, he framed, carried on, and supported 
the bill 

Indisposed as his manners were to that versatility of 
conduct which recommends to notice and preferment, yet 
such was his reputation, that (to use the words of Mr. 
Emlyn) “ it was thought an honour to his majesty’s 
“ government, to advance him to the station of lord chief 
“ baron (x)” When the earl of Clarendon, notified to 
him the appointment, he was pleased to express himself in' 
a peculiar manner :—“ If the king” (said the chancellor) 
“ could have found an honester or an abler man for the 
“ employment, he would not have advanced you to it; 
“ he prefers you, because he knows no one who so well 
“ deserves it.” 

Unambitious, diffident, and reserved. Hale studiously 
avoided the honour of knighthood, usually consequent on 
such a promotion ; he declined every occasion of waiting 
on the king ; but the chancellor one day introducing him 
as “ the modest chief baron,” his majesty immediately 
knighted him. 

He presided eleven years in the court of exchequer, 
with such singular propriety, that he not only raised the 
reputation of the court, but merited and received the 
approbation of his profession, and the gratitnde of the 
public. 

Murmurs were indeed heard, invidiously and indus¬ 
triously insinuating that he did not decide with sufficient 
quickness. Admitting that some circumstances might 
apparently have justified the imputation, yet on the most 
scrupulous examination, it is evident, that it could not 
have arisen, either from ignorance or neglect. Solicitude 
alone, induced him to deliberate in decision; which had 

(x) Not. 7, 1660 . Vide 1 Sid. 4. Mr. Serjeant Hale, called by his 
On the SOth Not. 1660, a warrant was Majesty to be Chief Baron of his 
ordered for a new election for the highness* Court of Exchequer. Com, 
County of Gloucester, in the place of Journ. 8 toI. 187. 
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this good effect, that whatever he had once determined,, 
was seldom, if ever, heard again. 

Burnet remarks, that “ nothing was more admirable 
“ jn him than his patience: that he would bear with the 
“ meanest, and give every man his full scope, thinking it 
“ much better to lose time than patience. In summing 
“ up of an evidence to a jury, he would always require 
“ the bar to interrupt him, if he did mistake, and to put 
“ him in mind of it, if he did forget the least circumstance. 
“ Some judges (adds the bishop) have been disturbed at 
“ this, as a rudeness, which he always looked upon as a 
“ service and respect done to him.” Justice, it has been 
said, should be speedily administered. Though the posi¬ 
tion cannot be questioned, yet is there a wise or a good 
man, who would not prefer the decision of one judge, 
whose opinion, though slow, is tire effect of deliberation, 
to that of a thousand, who determine hastily, and of course 
hazardously ? Those who think despatch the great excel¬ 
lence of justice, will doubtless admire the quickness of a 
Turkish suit; and be inclined to prefer the determination 
of a Cadi, such as Shaw and Norden have described, to 
the administration of justice in their own country. The 
speediness, as well as severity, of justice in Turkey, is 
openly avowed on this principle, that it is better two in¬ 
nocent men should die, than one guilty live. We glory 
in adopting the reverse of this principle ; greater caution 
therefore, in conformity to the principle, necessarily pro¬ 
duces greater length in the enquiry (y). 

IIajle's administration of justice was not confined to 
the court in which he presided; he was one of the princi¬ 
pal judges who sat in Clifford's inn, to adjust the disputes 
between the landlords and their tenants, after the dreadful 
conflagration; and was the first who offered to accommo¬ 
date the differences respecting the rebuilding of the city. 

(jr) Eunomui, vol. Hi. p. 203. Sir Virtue, fol. edit, p, 225* 

William Temple's Essay on Heroic 
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la truth, the peaceable adjustment of that great undertak¬ 
ing was, in no small degree, owing to bis care and judg¬ 
ment. Without detracting from the merit of the'other 
judges, it must be acknowledged, that he was most instru- 
mentsl in tile completion of that beneficent design; inas¬ 
much as he not only assisted at all the determinations, but 
contrived the roles by which they were accomplished (z). 

The following precepts, (from die original under his 
own hand,) he rigidly observed, as • - j 

“THINGS NECESSAEV TO BE CONTINUALLY HAD IN 
“ MEMBBANCE.” 

“ That in the administration of justice,! am entrusted 
“ for God, the king and country ; therefore,- that it must 
“ be done uprightly, deliberately, resolutely. 

“ That I rest not on my own understanding or strength; 
“ but implore and rest upon the direction and strength 
“of God. , ‘i 

“ That in the execution of judgment, I carefully fay 
“ aside my own passions, and not give way to them, how- 
“ ever provoked. 

“ That I be wholly intent ,upon the business I am 
“ about, remitting all other cares and thoughts as unsea- 
“ sonable and interruptions. 

(z) See Burn, own Tiroes, vol. iv. Sir Matthew Hale, Lord Chief Justice 
8 vo. SOS. On the ISth September, of the King's Bench 9 If. Wright p. 
1656, the parliament met, and iro- G. Vertue sc. 1736 9 h. sh. 
mediately passed an let for erecting a Matthens Hale, miles ftc. H. White 
court ofjudicature, to settle all aif- sc. a roll in his right baed 9 large h. 
ferences between landlords and tenants, sh.—A copy by Van Hove, 
respecting bouses which had beende- Sir Matthew Hale; large h. ah.— 
stroyed by the fire 9 and appointed the Copied from White. 
j« ticca or the king's beach and com- Mnttheus Hale, miles, fte. Van Here 

mon pleas, and the barons of the ex- sc. sitting in an elbow chair 9 b. sh. ■ 
cheaucr, judges of the court; who Matthasus Hale, &c. Van Hove sc. 
conducted Uiemselva with socb strict sitting 9 8 vo. 

justice, that the citizens, as a testi- Mattheus Hale, &c. Clarke sc. sit- 
mony of respect, caused their portraits ting; 8vo. 

to be hong up in Guildhall,—The por- Lord* Chief Justice Hale 9 small 4tc 
trait of Sir Matthew Hale was painted printed with the “ Sum of Religion,'* 
by Michael Wright. in a large half-sheet. Grang. Biogr. 

Mr. Granger enumerates the follow- Hist. vol. iii. 8to. 365 . 
ing portraits of Sir Matthew Ha lb 5 viz. 





>U1 


THE LfEE OF 


“ That I suffer not myself to be prepossessed with any 
“judgment at all, till the whole business and both parties 
44 ,be heard. 

, 4 ‘ That I never engage myself in the beginning of any 
“■ cause, but reserve myself unprejudiced 'till the whole 
V he heard. 

“ That in business capital, though my nature prompt 
me to pity;, yet, to consider that there is also a pity due 
to the conntry. 

44 That I be not too rigid in matters purely conscien- 
44 tious, where all the harm is diversity of judgment. 

“ That I be not biassed with compassion to the poor, 
44 ot favour to the rich, in point of justice. 

. i* That popular, or court applause, or distaste, have no 
44 influence in any thing! do, m point of distribution of 
“'justice. 

" i 44 Not to be solicitous what men will say or think, so 
44 long as I keep myself exactly according to the rule of 

justice; 

44 If in criminals it be a measuring cast, to incline to 
44 mercy and acquittal. 

44 In criminals that consist merely in words, when no 
“more harm ensues, moderation is no injustice. 

44 In criminals of blood, if the fact be evident, severity 
4 ‘ is justice. 

44 To abhor all private solicitations, of what kind so- 
44 ever, and by whomsoever, in matters depending. 

44 To charge my servants not to interpose in any busi- 
44 ness whatsoever; not to take more than their known 
44 fees; not to give any undue precedence to causes; not 
44 to recommend counsel. 

44 To be short and sparing, at meals* that I may he the 
44 fitter for business.” 

With what spirit he conformed to the most essential 
of these rules, may be readily collected from the follow¬ 
ing instances. ". 
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A noble.duke, having a suit depending, came to him 
with a view to explain the circumstances which had given 
rise to it, that he might the better understand it when in 
court; the chief baron, suddenly interrupting the narra¬ 
tion, said, “ You do not deal fairly to come about such 
“ affairs, for I never receive any information of causes but 
“ in open court, where both parties are to be heard alike;” 
and would not suffer him to proceed. His grace departed 
not a little dissatisfied, and formally made mention of it 
to the king; who silenced him by observing, “I verily 
“ believe he would have used me no better, had I gone to 
“ solicit him in any of my own causes (a).” 

The following anecdote, which some have considered 
as an honour to his memory, has, by others, been censured, 
as a reflection on his undertanding; imputing that to 
affectation, which evidently resulted from a strict observ¬ 
ance of his duty. A gentleman having a cause to try 
before him, sent him a buck. He would not proceed* in 
the trial, until the buck was paid for, which induced the 
plaintiff to withdraw his record. 

At Salisbury, the dean and chapter, in conformity 
with an established custom, presented him with six sugar- 
loaves ; he made his servants pay for them, before he 
would try a cause in which they were concerned. These 
instances, may to some, appear rather scrupulous^ if not 
fastidious. But though we may .withhold our. approba¬ 
tion, there is surely nothing to reprove. 

Melancholy is the truth, that the frequency of envy 
renders it so familiar, that it even escapes our notice; nor 
do we reflect upon its turpitude, until we liave felt its 
influence. To spread suspicion requires neither labour, 

{«) “ I remember (serf Drydcn) a not that he thought the judge was 
u itjiflr of king Chariot II. on Sr 44 possible to be bribedbut that hit 
M Matthew Hals (who was doubtless '* integrity might be too scrupulous, 

an uncorrupt and upright man), that 44 and that the causes of the crown were 
44 his serrants were sure to be cast on a 44 always suspicious when the prifi* 
44 trial trhieh was heard before him j 41 leges of subjects were concerned.”* 
• Dedic. of Trans, from Juvenal. ,T,: 
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courage, nor expense; it is easy for the author of a lie, 
however malignant, to escape detection, and infamy needs 
• very little industry to assist its circulation. Whether 
Hale had excited malice by his eminence, I cannor deter¬ 
mine; experience, no doubt, convinced him, that the 
mention of a name which distinction had rendered eminent, 
only provoked the asperity of the envious and the animo¬ 
sity of the malignant. That his children therefore might 
not indulge their credulity, at the expense of another’s 
reputation, he with great wisdom, cautions them against 
it in the following letter ; a letter, which may with truth 
be deemed a valuable literary relic, and a strong proof of 
the attention which he paid to the morals and the manners 
of his children. 

January 19 , 1660. 

Children, 

. I thank God I came well to Farrington this Saturday 
about five of the clock, and because I have some leisure 
time at my inn, I could not spend that time more to my 
own. contentment, and your benefit, than by my letter to 
give you all good counsel; the subject whereof at this 
time shall be concerning speech ; because much of the 
good or dvil that befalls persons, doth occasionally happen 
by the well or ill managing of that part of humane con¬ 
versation. I shall, as I have leisure and opportunity at 
other times, give you my directions concern hag other sub¬ 
jects. . First, as- concerning the former, observe these 
dilections: 

. Observe and mark as well as you may; what- is the 
temper and disposition of those persons, whose speeches 
you bear; whether, they be grave, serious,, sober, .wise, 
discreet persons: if they he such, their speeches commonly 
are like themselves, and well deserve your attention , and 
observation. But if they be light, impertinent, vain, pasr 
sionate persons, their speech is for the most part accord- 



sir mattuEw Rale. 


*** 

ing, and the best advantage that you will gain by their 
speech, is but thereby to learn tbeir dispositions; to discern 
their fallings, and to make yourselves the more cautious 
both in your conversation with them, and in your owti 
speech and deportment; for in the unseemliness of their 
speech you may better discern and avoid the like hi 
yourselves. 

If any person, that you do not very well know to be a 
person of truth, sobriety, and weight, relate strange stories, 
be not too ready or easy to believe them, nor report them 
after him; and yet, unless he be one of your familiat 
acquaintance, be not too forward to contradict him; or if 
the necessity of the occasion require you to declare you* 
opinion of what is so reported, let it be modestly and 
gently, not too bluntly or coarsly; by thiss means, on the 
one side you shall avoid being abused by your too much 
credulity; on the other side, you shall avoid quarrels and 
distaste. 

If any man speak any thing to disadvantage or reproalch 
of one that is absent, be not too ready to believe it, only 
observe and remember it; for it may be it is not true, or 
it is not all true, or some other circumstances were 
mingled with it, which might give the business reported a 
justification, or at least an allay; an extenuation or area* 
sonable excuse. In most actions, if that which is bad alone, 
or seems to be so, be reported, omitting that which is 
good, or the circumstances that accompany it, any action 
may be easily misrepresented; be not too hasty therefore 
to believe a reproach; till you know the truth, and the 
whole truth. 

•If any person report unto you some injury done to you 
by another, either in words or deeds, do not be over-hasty 
in believing it; nor suddenly angry with the person so 
accused; for it is possible it may be faulse or mistaken; 
and how unseemly a thing will it be, when your ereduelity 
and passion'shall perchance cSry you, upon 1 a supposed 

f 
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injury, to do wrong to him that hath done you none; of 
at least, when the bottom and truth of the accusation is 
known, you will be ashamed of your passion. Believe not 
a report till the accused be heard; and if the report be 
true, yet be not transported either with passion, hasty 
anger, or revenge, for that will be your own torment and 
perturbation. Even when a person is accused or reported 
to have injured you, before you give yourself leave to be 
angry, think with yourself, Why should I be angry before 
I am certain it is true? or, if it lie true, How can I tell 
how much I should be angry, till I know the whole mat¬ 
ter? Though it may be he hath done me wrong, yet 
possibly it is misrepresented, or it was done by mistake, or 
it may be he is sorry for it: I will not be angry till I know 
there be cause, and if there be cause, yet I will not be 
angry till 1 know the whole cause; for till then, if I must 
be angry at all, yet I know not how much to be angry; it 
may be it is not worth my anger, or if it be, it may be it 
deserves but a little. Thiss will keep your mind and car¬ 
riage upon such occasions in a due temper and order; and 
will disappoint malicious or oficious tale-bearers. 

If a man whose integrity you do not very well know, 
makes you great and extraordinary professions and pro¬ 
mises, give him as kind thanks as may be, but give not 
much credit to it: cast about with yourself what may be 
the reason of thiss wonderful kindness; it is twenty to 
one but you will find something that he aims at, besides 
kindness to you; it may be he hath something to beg or 
buy of you, or to sell you, or some such bargain that 
speaks out at last his own advantage, and not yours; and 
if he serve his turn upon you, or if he be diasappointed, 
his kindness will grow cool. 

If a man flatter and commend you to your face, or to 
one that he thinks will tell you of it, it is a thousand to 
one either he hath deceived and abused you some way, or 
means to do so. Remember the fable of the fox, com. 
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mending the singing of the crow, when she had somewhat 
in her mouth that the fox liked. 

If a person be cholerick, passionate, and give you ill 
language, remember, rather to pity him then to be mov’d 
into anger and passion with him, for most certainly that 
man is in a distemper and disorder; observe him calmly, 
and you shall see in him so much perturbation and dis¬ 
turbance, that you will easily believe he is not a pattern 
to be imitated by you, and therefore return not choler for 
anger; for you do but put yourself into a kind of frenzy 
because you see him so. Be sure you return not railing, 
reproaching, or revileing, for revileing; for it doth but 
kindle more heat, and you will find silence, or at least 
very gentle words, the mostexquisite revenge of reproaches 
that can be; for either it will cure the distemper in the 
other, and make him see and be sorry for his passion, or it 
will torment him with more perturbation and disturbance. 
But howsoever, it keeps your innocence, gives you a de¬ 
served reputation of wisdom and moderation, and keeps 
up the serenity and composure of your mind; whereas 
passion and anger do make a man unfit for any thing that 
becomes him as a man, or as a Christian. 

Some men are excellent in knowledge of husbandry, 
some of planting, some of gardening, some in the mathe- 
maticks, some in one kind, some in another; in all your 
conversation, learn, as near as you can, wherein the skill 
and excellence of any person lies, and put him upon talk 
of that subject, and observe it, and keep it in memory or 
writing; by this means you will glean up the worth and 
excellence of every person you meet with, and ataneasie 
rate put together that which may-be for your use upon all 
occasions. 

Converse not with a lyar or a swearer, or a man of 
obscene or wanton language; for either he will corrupt 
you, or at least it will hazard your reputation, to be one of 
the like making; and if it doth neither,, yet it will fil 
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your memory with such discourses, that will be trouble- 
some to you in after time, and the returns of the remem¬ 
brance of the passages which you long since heard of this 
nature, will haunt you, when your thoughts should be 
better imployed. 

. Now as concerning your own speedy, and how you are 
to manage it, something may be collected out of what 
goes before; but I shall add some things else. 

Let your speech be true; never speak any thing for & 
truth, which you know or believe to be faulse. It is a 
great sin against God, that gave you a tounge to speak 
your offence against humanity itself, for where there is no 
truth, there can be no safe society between man and man.- 
And it is an injury to the speaker; for, besides the base dis-* 
reputation it casts upon him, it doth in time bring a man 
to that baseness of mind, that he can scarce tell how to. 
tell truth or to avoid lying, even when lie hath no colour 
of necessity for it; and it comes to such a pass, that as 
another man cannot believe he tells a truth, so he himself 
scarce knows when he tells a lye: and observe it, a lye 
ever returns with discovery and shame at the la&t. 

As you must be careful not to lye, so you must avoid 
coming near it; you must not equivocate; you roust not 
speak that absolutely, which you have but by hearsay o* 
relation ; you must not speak that as upon knowledge) 
which you have but by conjecture or opinion only. , 

Let your words be few, especially when your betters, 
or strangers, or men of experience, or understanding, are 
in place; for yoiu do yourself at once two great mischiefs: 
first, you betray and discover your own weakness and 
folly; secondly, you rob yourself of that opportunity^ 
which you might otherwise have, to gain knowledge, wis^ 
dom, and experience, by hearing those that you silence by 
your impertinent talking. 

Be- not over-earnest, loud, or violent in talking, for it 
is unseemly; and earnest, and loud talking make you over- 
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shoot and loose your business t when you'should be consi¬ 
dering and pondering your thoughts, and how to express 
them significantly, and to the purpose, you are striveing 
to keep your tounge going, and to silence an opponent, 
not with reason bitt with noise. 

Be careful not to interrupt another in Ills talk; bear 
him out; you will understand him the better, and be abld 
to give him the better answer; it may be, if yon will give 
him leave, he will say Somewhat more than you have yet 
heard, or well understood, er that which yon did not 
expect. 

Allways before you speak, especially where the business 
is of moment, consider beforehand ; weigh the sence of 
your mind, which you intend to utter; think upon the 
expressions you intend to use, that they be Significant,' 
pertinent, and unoffensive; and whereas it is the ordinary 
course of inconsiderate persons to speak their wordsy and 
then to think, or not to think till, they speak; think first 
and speak after, if it be in any matter of moment or 
seriousness; 

Be willing ta speak well of the absent, if you do not 
know they deserve ill: by thiss means, you shall make 
yourself many friends; and sometimes an undeserved 
commendation is not lost to the party to whom it is given: 
1 have known some men that have met with an undeserved 
commendation, out of shame of being worse than they 
have been reported, secreatly. to take up practises answer¬ 
able to their commendation v and so make themselves as 
gpod as they were reported. 

Be sure you. give-not an ill. report, to any that you are 
not sure deserves it. And in most cases, though a man 
deserves ill, yet you should be sparing to report him so; 
in some cases indeed you are bound, in honesty and jus¬ 
tice, to give that account concerning the demerit or de¬ 
fault of a person, that he deserves: as namely, when you 
are cabled tp.give; testimony for the ending of a contro- 
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verwe; or when the conceding of it, may harden and en¬ 
courage a person in an evil way, or bring another into 
danger ; in such cases, the very duty of charity binds you 
to speak your knowledge, nay your probable fear or suspi- 
tion- of such a person ; so it be done for prevention of 
greater inconveniencies and in love; and especially if the 
discovery be made to a person that hath the superinten¬ 
dence^ care, or authority over the person complained of: 
for this is an act of love and duty. But for any person 
maliciously, busily, and with intent to scandalise another, 
to be whispering tales and stories to the prejudice of 
others, this is a fault: if you know any good of any per¬ 
son, speak it as you have opportunity : if you know any 
evil speak it, if it be realy and prudently done for the good 
of him, and the safety of others; otherwise rather chuse 
to say nothing, than to say any thing reproachfuly, ma¬ 
liciously, or officiously, to his prejudice. 

• Avoid swearing in your ordinary communication, unless 
called to it by the magistrate ; and not onely the grosser 
oaths, but the leser: and not onely oaths, but impreca¬ 
tions, earnest and deep protestations; as you have the 
commendable example of good men to justify a solemn 
bath before a magistrate, so you have the precept of Our 
Saviour,' forbidding it otherwise. 

Avoid scoffing, and bitter and biteing jeering and jest¬ 
ing; especially at the condition, credit, deformity, or 
natural defects of any peison; for these leave a deep 
impression, and are a most aparant injustice; for were you 
so used, you would take it inwardly and amiss; and 
many times such an injury costs a man dear, when he 
little thinks of it. 

Be very careful that you give no reproachful, bitter, 
menacing, or spightful words to any person, nay not to 
servants or other persons of an inferiour condition; and 
that upon these considerations: 1. There is not the mean¬ 
est person but you may stand in need of him in one kind, 
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or at some time or another: good words, make friends, 
bad words, make enemies; it.is the best prudence in the 
world to make as many friends as honestly you can, espe¬ 
cially when it may be done at so easie rate as a good 
word; and it is the greatest folly that can be, to make an 
.enemy by ill words, which do not at all any good to the 
party that useth them. 2. Ill words, provoke ill words 
again, and commonly such ill words, as are gained by such 
a provocation, especially of an inferiour, stick closer, and 
wound deeper, : than such as come unprovoked by ill lan¬ 
guage, or from an equal. 3. Where faults are committed, 
they may, and by a superiour must, be reproved; but let 
it be done without reproaches, or bitterness; otherwise it 
loseth its due end and use, and instead of reforming the 
offence, exasperates the offender, and makes him worse, 
and gives him the cudgel to strike againe; because it dis¬ 
covers your own weakness when you are reprehending 
another, and lays you justly open to his reproof, and makes 
your own but scorned and disesteemed. I press this the 
rather, because most ordinarily ill language is the folly of 
children, and of weak and passionate people. 

If there be occasion for you to speak in any company, 
always be careful, if you speak at all, to speak latest, espe¬ 
cially if strangers are in company; for by thiss means you 
will have the advantage of knowing the sence, judgment, 
temper, and relations of others, which may. be a great 
light and help to you in ordering your speech, and you 
will better .know the inclination of the company, and 
speak with more advantage and acceptation, and with 
more security against giveing offence. 

Be careful that you commend not yourselves; it. is. the 
most unuseful and ungrateful thing that can be. You 
should-avoid flattery from others, but especially decline 
flattering of yourselves; it is a sign your reputation is 
small and; sinking, if your own toungs must be your flab- 
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terers or cotnrueuders, and it is a fulsomcod unpleasing 
thing for others to hear it. . , . 

Abhor all foul, unclean and obscene speeches; it is a 
sign that the heart is corrupt; and such kind of speeches 
will make it worse; it will taint and corrupt yourselves 
and those that hear it, and brings disreputation to those 
that use it. 

Never use any profane speeches, nor make jests of 
scripture-expressions; when you use the names of God or 
Christ, or any passages or words of the holy scripture, use 
them with reverence and seriousness, and not lightly or 
acurrilously ; for it is a taking of the name of God in 
Vain. 

If you hear of any unseemly expressions used in reli¬ 
gious exercises, you must be careful to forget and not to 
publish them ; or if you at all mention them, let it be with 
pity and sorrow, not with derision or reproach. 

Do not upbraid any, or deride any .man for a pious, 
strict, or religious conversation; for if he be sincere, you 
dishonour God and injure him; if he be an hipocrite, yet 
it is more than you know; or if you know him to be such, 
yet his external piety and strictness is not his fault, but 
his dissimulation and hipocrisie; and though his hipocri- 
sie. be to be detested, external piety and religion is to be 
commended, not derided. 

Have as little conversation as is possible with hereticks, 
or persons obstinately perverted on matters of religion ; 
aa Papists, Quakers, Anabaptists, Antinomians, Enthu¬ 
siasts, and the like: but especially converse not with them 
on matters of religion: for instead of converting them by 
your perswasions to the truth, you shall but harden them 
the more, and endanger yourself. They are to be dealt 
with in all these matters onely by persons of great abili¬ 
ties ; for a perverted, corrupted mind, or obstinate spirit, 
carries in it a contagion, as infectious and much more 
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dangerous than the plague in the body, where their 
"opinions meet with a young opponent. 

And thus, children, as the time and my remembranoe 
would give me leave, I have set down some observations 
concerning thiss subject, for your direction and practice : 
what is wanting you may abundantly supply, by reading 
the wise counsel of Solomon, in his book of Proverbs. 
Read these my directions often; think of them seriously; 
and -practice them diligently. Though they seem but dry 
and ordinary things, yet you will find them useful in your 
conversation, which will be every day more evident unto 
you, as your judgment, understanding and experience 
increase. 

I have but little more to write at thiss time, but to 
wish and command you to remember my former counsels, 
that I have often given you. Begin and end the day with 
private prayers to God, upon your knees; read the scrip¬ 
tures often and seriously; be attentive to the publick 
worship of God in the church; keep yourselves still in 
some good employment, for idleness is the devil’s oppor¬ 
tunity, and the nursery of vain and sinful thoughts, which 
Corrupt the mind, and disorder the life. 

Let the girls take care of such business of my family 
.as-is proper for them; and their recreation may be walk¬ 
ing. abroad in the fields, in fair or frosty mornings; some 
work with their needles; reading of history or herbals; 
setting of flowers or herbs; practising of their musick, 
and such innocent and harmless'exercises. Let the boys 
be diligent at their books, and when they have performed 
their tasks, I do not deny them such recreations as may 
be healthy, safe, and harmless. 

Be you all kind and loveing one to another; honouring 
your-minister; not bitter nor harsh to my servants. Be 
respectful to all. Bear my absence patiently, cherefully 
and faithfully. Do all things as if 1 were present among 
you and beheld you, for you have a greater Father than I 

g 
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am, that always and in all places beholds you, and knows 
your hearts and thoughts: study to requite the love and 
care and expence of your father for you, with dutifulness, 
observance and obedience to him; and account it an ho¬ 
nour, that God hath given you an opportunity in my 
absence, by your care, faithfulness and industry, to pay 
some part of that debt, that by the laws of nature and 
gratitude, you owe unto me. Be frugal in my family ; but 
let there be no want. Provide conveniently for the poor 
that come to my door. And I pray God to fill all your 
hearts with his grace, fear and love; and to let you see 
the advantage and comfort of serving him; and his bless¬ 
ing, and presence, and comfort, and direction, and pro¬ 
vidence, be with you and over you all! I am 

Your ever loving father, 

Matthew Hale. 

On the 18th of May 1671, Hale was promoted to the 
dignity of lord chief justice of England.—Within five 
years from this promotion, he was attacked by the disorder 
of which he died. From the first moment of his illness, 
he visibly and hastily declined; and though so debili¬ 
tated that he could scarce, even when supported, walk, 
much less endure the fatigue of his profession, yet with 
painful industry, he pertinaciously discharged the diffe¬ 
rent functions of his high office. 

This attention to his public duty, having increased the 
disorder with which he was afflicted, he at length resolved, 
to retire from the labours of the profession; (a profession 
which few have strength enough to bear, and which none 
can bear long), and therefore solicited the king to accept 
his resignation. His majesty, unwilling to :omply with 
the request, was desirous that he should continue chief 
justice, on condition only that he would transact in his 
chamber, as much of the public business, as he possibly 
could. This he declined; adding “ I cannot With a good 
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“ conscience continue in office, since-1 am no longer able 
44 to discharge the duty belonging to it.” His majesty, 
not well knowing how to deny the request, delayed how¬ 
ever to comply with it; and the chancellor, though often 
pressed, would not solicit the .king to accept his resigna¬ 
tion. Thus situated, the chief justice, on the 21st of 
February 1675-6, went before a master in chancery, with 
an instrument drawn and engrossed by himself, which he 
there formally sealed and delivered, requiring it might be 
enrolled. He afterwards produced the original to the 
chancellor, resigning his office in this form:—“ Omnibus 
“ Cbristi fidelibus ad quos prassens scriptura pervenerit, 
44 Matthaeus Hale, miles, capitalis justiciarius doinini regis 
“ ad placita coram ipso rege tenenda assignatus, salutem 
“ in Domino sempiteruam: Noveritis me pracfatum Mat- 
44 thaeum Hale militem, jam senem factum, et variis cor- 
44 poris mei senilis morbis etinfirmitatibus dirfe laborantem 
44 et adhuc detentum, h4c charts me4 resignare, et sursum 
“ reddere serenissimo domino nostro Carolo secundo, Dei 
44 gratis Angliae, Scotise, Francis, et Hibernian, regi, fidei 
44 defensori, &c. praedictum officium capitalis justiciarii ad 
44 placita coram ipso rege tenenda, humillimfe petens qu6d 
44 hoc scriptum irrotaletur de recordo. In cujus rei testi- 
44 monium huic chartae meae resignation is, sigillum meum 
44 opposui, dat’ vicesimo primo die Februarii, anno regni 
44 diet’ dom. regis nunc vicesimo octavo.” 

This he did to testify, (as himself asserted,) not only 
his concurrence in the removal, but taobviate an objection, 
that a chief justice, being appointed by writ, was not re* 
moveable at pleasure, as judges by patent were (b). 

To those who are unacquainted with our history, it 
may seeny strange, that the judges were formerly altogether 
dependent on the crown, appointed at its.pleasure, re- 

(6) 3. loti. 86. 4. lost. 75. Cro. lice of the king's bench, resigned hie 
Car. 1.—The Karl of Mansfield, after office in a similar manner.’ See Ann* 
taring be** thirty-two years chief Jos- Rh~ fo r 17 38, p. 841 • 



XXXVI 


TUX Lire OF 


movable at its will. Prerogative, no doubt, found it 
necessary, but the subject found it partial and oppressive. 
Before the close of the seventeenth century, and anterior 
to the Revolution, men of servile dispositions were raised 
to the bench, while those who justly administered the law, 
were removed. Even-handed justice gave way to wicked 
policyobjects the most precious were by vicious con, 
structions, without ceremony and without fear, sacrificed 
by those, whose duty it was to protect and to preserve 
them. Sad and melancholy must have been the prospect! 
When the channels of public justice are corrupted, when 
justice itself is converted into the means of revenge, poli? 
tical misery is arrived at its height From the numerous 
intances which might be educed in support of the asser¬ 
tion, the following one is sufficient to establish it beyond 
doubt or contradiction. In the year 1683, on the trial of 
Lord Russell, Jeffreys, in his speech to the jury, turned 
the untimely fate of Essex, into a proof of the conspiracy 
in which he and Russell had been engaged. Pemberton> 
who presided as chief justice, behaved to the prisoner, with 
a candour and decorum, seldom found in the judges of 
that reign, or the succeeding one. Rut before Sidney was 
brought, to his trial, Pemberton was removed from the 
head of the King’s Bench, and even from the privy coun¬ 
cil, and Jeffreys put in his place (c); in order by the 

(c) See Cro. Car. 205, chief baron by reading such books as he borrowed 
Walter's case Jeffreys did not imaoe* of his friends t and in the coursei of a 
dlately succeed Sir Francis Pemberton, few years became an able attorney,and 
whose immediate successor was Sir a very eminent counsel. His practice 
Edmund Saunders, a man of too ex* in the court of King's Bench was ex* 
traord inary a complection to be passed ceeded by none > his art and cunning 
over in silence He was originally a were equal to- his knowledge i and he 
•trolling beggar about the streets, carried many a cause by laying snares. 
Without cither known parents or rela- If he was detected, he was never out 
liens. He came often to beg scraps at of countenance, but evaded the matter 
Clement*s Inn, where he was taken no* with a jest, which he had always at 
lice offer bis nocommonsprightlinesst hand. He was much employed by the 
and as he expressed a strong inclination king against the city of London, in the 
to learn to write, One of the attornies’ business of the quo warranto . His. 
clerks tanght him, and soon qualified person was as heavy and uogain, as his 
him for an hackney-writer. He took wit was nlert add sprightly. He is 
all opportunities of intyreviaghjiaialf, said to have been * a mere lumf> of 
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fierceness of his manner, to cope with a man, the rigour 
of whose spirit was known throughout Europe (d). 

In the year 1691, a bill passed both houses to make the 
salaries and offices of the judges for life; but the king, 
even at that great asra of liberty, refused his assent^ 
“ leaving room for a succeeding monarch to give unasked 
w to the wishes of his people, what William refused to 
“ their prayers.” However, to maintain the dignity and 
independence of the judges, it was soon after enacted, 
that their commissions should be made (not, as formerly, 
durante bene placito, but) quamdiu benb sr gesserint;— 
■their salaries were also ascertained and established, and 
their removal declared lawful on the address of both 
houses of parliament, 13 Will. 3. c. 2. (c). This law has 
been since improved. His present majesty in the begin* 
ning of his reign (/) declared from the throne, that “ he 
“ looked upon the independence and uprightness of the 
“judges, as essential to the impartial administration of 
“ justice; as one of the best securities of the rights and 
“ liberties of his subjects; and as most conducive to the 
“ honour of the crown f and therefore earnestly recom¬ 
mended to parliament, that the judges might be continued 
in their offices DURING their good behaviour, notwith¬ 
standing ant demise of the crown. This the parlia¬ 
ment immediately took into consideration, and, with all 
possible dispatch, passed a law in every respect conform* 
able with the recommendation (g). 

Charles, wearied by applications, at length, with un¬ 
feigned reluctance, accepted his resignation; at the same 
time assuring him, that “ he should still look on him as 

fi mdrbid flesh i" the smell of him was (e) Char lea the first*, at the request 
so offensive, that people usually held of his parliament, instead of the pa- 
their noses when he came into court, tents during pleasure, gave all the 
Oae of his jests on this ocoasion was, judges patents during their good be- 
that •• none could say he wanted issue, haviour. May, p. 107. 

for be had no less than nine in hit if) March 9* 1161. See Am*. Jfeg, 
?.b*ck»” Jeffreys speqeeded him Sep- for 1761, p. 943. 

{ember ^9 th, 1683. Grsng. Bing. Hist. (g) 1 Geo. 3. C.f3«' SeeEdin.HeT, 

VoUlLoct- p. 867. for daly 1606. ' * 

(d) Dalrym. Mem. Gr. Br. p. 91. 95. 



xxxviii 


THE LIFE OF 


“ his oracle, and have recourse to his advice when his 
“ health would permit, and that he should continue his 
“ salary during life.” This instance of beneficence, ex¬ 
ceeding Sir Matthew’s opinion of his own deserts, he wrote 
to the lord treasurer, requesting that his salary might be 
continued only during pleasure ; but the king insisting on 
bestowing it for life, it was of course so granted. 

Sir Richard Rainsford, who was but a secondary cha¬ 
racter in his profession, had the disadvantage of succeed¬ 
ing Sir Matthew, who was confessedly at the head of it. 
The merit of Rainsford, eclipsed by the superior lustre of 
his predecessor, appeared to be much less than in reality 
it was.—Let it not however be forgotten, that he as much 
excelled Sir William Scroggs, who succeeded him, in point 
of integrity, as he was below Sir Matthew Hale in point 
of learning. When the commission was delivered to 
Rainsford, the chancellor reminded him—that the very 
labours of the place, the weight and fatigue which attend¬ 
ed it, were no small discouragements; “ for,” continued 
the chancellor, “ what shoulders may not justly fear tire 
“ burthen, which made him stoop who went before you? 
“ Yet I confess, you have a greater discouragement than 
** the mere burthen of the place, in the inimitable example 
“ of your predecessor: a chief of indefatigable industry, 
** invincible patience, exemplary integrity and magnani- 
“ mity, and so absolute a master in the science of law.” 

To this encomium chief justice Rainsford answered, 
** I have been witness to the greatness of his learning, 
“ which charmed his auditors to reverence and attention. 
“ He is a person of whom I may boldly say, that as former 
“ ages cannot show any superior, so I am confident suc- 
“ deeding times will never show an equal. These consi- 
“ derations, heightened by what I have heard from your 
“ lordship, make me anxious how I shall succeed so good, 
“ so great a man ; one who will be eminently famous to 
“ all posterity.” <• ' 
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The hope that relaxation would insure repose, was 
flattering and delusive. His disorder, rather increased 
than diminished, from the time of his resignation; inso¬ 
much that within a short time afterwards, all hopes of his 
recovery were abandoned. He supported himself however 
with equanimity and patience. In the excruciating mo¬ 
ments of pain he forbore complaint, and when at his de¬ 
votions was fervent and composed. In this melancholy 
state, he was informed that the sacrament was to be admi> 
nistered at his parish church; but that as he could not 
possibly attend, it should be administered to him in his 
own house. “ No, (exclaimed Sir Matthew,) my heavenly 
“ Father has prepared a feast for me, and I will go to my 
u Father’s house to partake of it!” He was carried to the 
church, where, with the other communicants, he received 
the sacrament. 

His whole powers were now engrossed by the contem¬ 
plation of another state, and all conversation was now 
tedious, which had not some tendency to disengage him 
from human avocations, and expand his prospects into 
futurity. That he had some unaccountable presage of 
his death, is, (if credit be given to episcopal authority,) 
unquestionably true. But an assertion of this kind, in an 
age, liberal and enlightened like the present, may appear 
problematical.—Burnet has been bold enough to publish 
it;—few perhaps will give credit to the bishop; and 
though every one may be allowed to be sceptical on the 
subject, yet nothing could justify the suppression of so 
singular an anecdote. 

“ He had (says Burnet) some secret unacconntable 
4 ‘ presages of his death; for he said, that if he did not die 
“ on such a day, (which fell to be-the 25th of November), 
“ he believed he should live a month longer ; and he died 
“ that very day mouth.” 

Henry the Great had a similar prescience, which the 
Duke of Sully, who cannot be thought either a credulous 
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or a weak man, has noticed iu a particular manner'(A). 
Other instances, equally cogent, might no doubt be select¬ 
ed; but in such points, it is better to rest in the prudent 
state of neutrality, without engaging assent to either the 
one side or the other. Such an hovering faith as this, 
which refuses to settle upon any determination, is -abso¬ 
lutely necessary in a mind that is careful to avoid errors 
and prepossessions. When -the arguments press equally 
on both sides, in matters which are indifferent, the safest 
method is to give up ourselves to neither (i). 

Consonant with the prediction, if such a prediction 
ever was declared, all that was mortal of Sir Matthew 
Hale, expired on the 85 th of December, 1676. 

His remains were deposited in the common cemetery 
of Alderly, among those of his ancestors. This was done 
in conformity with his own sentiments. He-did not ap¬ 
prove of the mode of bury ing in churches; because, as he 
was often heard to declare, “churches are for the living, 
“ and church-yards for the dead.” On his monument as 
this inscription 

HIC INHUMATUR CORPUS 
MATTHEI HALE, MILITIS, 

ROBERTA HALE, ET JOANNiE 
UXORIS EJUS, FILII UNICI; 

NATI IN HAC PAROCHIA DE ALDERLY, 
PRIMO DIE NOVEMBRIS; 

A. D. 1609- 

DEN ATI VERO IBIDEM 
VICESIMO QUINTO DIE DECEMBRIS, 

A. D. 1676 . 

jETATIS SUjE LXVII. (k) 


(A) Mem. de Sul. tom. iii. 4to. 386. tion, yet there appear* a certain air of 
(0 Spectator, No. czvii. dignity in them, owing to the feet that 

(*), Though there be the utmoit compote them, which are all of the 
simplicity in the word* of this iascrip* most generous quality. Mason. 
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Virtues which once ^erp envied, because they eplipsed 
those of others, can no longer pbstruct reputation; np one 
pep now hove spy interest in the suppression of his praise. 

Hams was of a middle stature, strong and well-pro¬ 
portioned ; his countenance engaging; his conversation 
affable and eptertainipg, his elocution easy and persuasive; 
his temper warm, open, generous; affectionate to his 
family; sincere to his friends. However engaged ip the 
serving of his country, he neglected not the minds and 
manners of his children. To form their manners and 
direct their talents ; to promote in them thp practice of 
virtue and pf piety—to shield them from imprudence, 
indigence, and ndrfortnnfi, were the important objects of 
his instruction (/). 

lie seemed, from his youth, to have acquainted him¬ 
self with wisdom and with knowledge; his virtue was not 
inferior to his learning ; and as humility always accompa¬ 
nied the former, modesty was ever attendant op the latter. 
Notwithstanding the variety of his avocations, he daily 
pressed nearer to perfection, by a devotiop,- which though 
elevated was rational, and though regular was warm. 

In his profession, his judgment was clear, his opinion 
was authority; and though he conscientiously discharged 
the duties which were attached to ft, he disregarded the 
profits which resulted from it. When at the bar, nothing 
could induce him to prostitute his abilities; and though 
while there* civil war raged with nU the violence of .con¬ 
tention, yet he not only preserved his integrity, but liyed 
in ease and security. Actuated by the example of Pom- 
ponius Atticns, he walked through tipies of the most tur- 
hulentdistraction, uncensured, unhurt—On the bench he 
feigned f> a pure intelligence.” There he was all patience; 
and though the temper of the times too often made inno¬ 
vations in the profession, yet he never gave way to injus¬ 
tice^ however formidable. Nothing could alarm, por 

(0 See tb* letter to J»i» fhUdree, sate uir. 

h 
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any thing allure him. Looking forwards to the lasting, 
incorruptible ju<lgment of posterity, without fear, and 
above temptation, he became a shield to his fellow-citizens, 
a support to his profession, and the state. He held equity 
to be, not only part of the common law, but also one of 
its principal grounds; for which reason he reduced it to 
principles, that it might be studied as a science (hi). 

His abilities were so extensive, that it is almost incre¬ 
dible that one man, in no great space of time, should 
acquire such variety of knowledge ; but when we reflect 
that his parts were lively, and his apprehension quick; 
that his memory was retentive, his judgment sound, and 
his application indefatigable; the mystery is unravelled, 
end admiration increases, as incredulity passes away. 

With such virtues and such abilities, had he been in¬ 
sensible to the applause which was justly and liberally 
bestowed upon him, it might have been adduced, either 
as an instance of weakness or affectation; on the contrary, 
he had a becoming sense of the esteem in which he was 
held, attended with that self-approbation, which ever ac¬ 
companies the accomplishment of worthy actions. For 
this however, he is represented as a vain person by Mr. 
Roger North (n), who by endeavouring to depreciate an 
exalted, established character, has only degraded his own. 

• Though religion be the most animating persuasion 
which the mind of man can embrace—though it gives 
strength to our hopes and stablility to our resolutions— 
though it subdues the insolence of prosperity, and draws 
out the sting of affliction; yet such was the profligacy of 
the reign of Charles the second—so far removed from 
sound policy and good manners, that, at this period of 
easeand politeness,,religion was not only grossly neglected, 

(m) 5ee hit Analysis. with whom he chiefly spent the active 

(n) In the reign of Charles II. North part of hit life. He was math or of the 
ires a barrister of distinguished abili- lives of Francis Lord GuiUfford, Lord 
ties; and in the succeeding reign yas Keeper« of Sir Dudley North i and of 
made Attorney General, He was a near Dr. John N'orlh, Master of Trinity 
relation of the Lord Keeper Guildford, College, Cambridge , 
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but was daily exhibited as an object for the exercise of 
ridicule. To lessen the veneration that is due to religion, 
is a kind of zeal which no epithet is sufficient to stigma¬ 
tize;—it is attacking the strongest hold of society, and 
attempting to destroy the firmest guard of human security. 
So alarming was this advance of impiety to Hale, that he 
often deplored it with unaffected sorrow.—Were it neces¬ 
sary to evince his abhorrence of it, I might content myself 
with appealing to the bright example of his life; but, 
however sufficient that might be for the purpose, it would 
yet be doing great injustice to his memory not to mention, 
that he employed some time in elegant instructive disqui¬ 
sition, on the most interesting topics of the Christian reli¬ 
gion. A religion, which he most sincerely held to be 
part of the common law of the country. Minutely ob¬ 
servant of the rituals of devotion, he was, perhaps, singular 
in his deportment; but he for a long time concealed the 
consecration of himself to the stricter duties of religion, 
lest by some adventitious action he should bring piety 
into disgrace. In truth, he taught the theory of Chris¬ 
tianity by his precepts, and the practice by his example. 
The faith which influenced his own actions, he religiously 
communicated to others. He improved devotion where 
he found it, and kindled it where he found it not May 
those who study his writings, imitate his life; and those 
who endeavour after his knowledge, aspire likewise to his 
piety !(o) 


(») That he waa a friend to religious 
as well as civil liberty, cannot be doubt¬ 
ed. “ Bridgman and Wilkins 1 ' (says 
Barnet,) “ set on foot a treaty, for a 
“ comprehension of such of the dis- 
99 scoters as coold be bronght into the 
14 communion of the church, and a 
44 toleration of the rest. Ha lb, then 
49 chief Baron, concurred with them in 
M the design." 1 sol. Bum. Hist, of his 
own Times, oct. 363. The fact was 
that in Jan. 1661*6, Lord Keeper, Sir 


Orlando Bridgman, proposed a plan for 
the comprehension of the more mode* 
rate dissenters, and a limited induL 
ence towards such as could not be 
rought within the comprehension. 
The Bill, as drawn by Lord Chief Baron 
Hals, was presented to Parliament | 
but a resolution passed against admit¬ 
ting any Bill of that nature. Burnet’s 
Life of Hale, p. 33. Reliqui© Baste- 
rian», vol. iii. p. S3, Birch's Life ef 
Tillotson, p. 42. 
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By being ingenuous* he not only setured his indepen¬ 
dency, but raised himself above ft&ttety or reproach, above 
menace or misfortune. Thus the rectitude of his conduct* 
added to the greatness of his abilities and the eise of his 
deportment, not only gained him universal respect* but 
rendered him more conspicuous than any of his con¬ 
temporaries. 
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It is laudable to respect such as are nobly descended, not 
merely from gratitude to those who have benefited society, 
but that others may be animated by their example. Lau¬ 
dable as such an attention most unquestionably is, yet as 
it is an honour from courtesy, and not of right, it must 
be received and cannot be demanded. Burnet, speaking 
of Sir Matthew Hale, says, “ in after time it is not to be 
“ doubted but it will be reckoned no small honour to 
“ derive from himwhich induced me to subjoin the 
succeeding narrative. 

Hale was twice married. His first wife was Ann, 
daughter of .Sir Henry Moore, of Fawley, in Berkshire, 
grand-child to Sir Francis Moore, seijeant at law. By 
her he had ten children (/>). 

His eldest son (Robert) married Frances, daughter of 
Sir Francis Chock, of Avington, in Berkshire ; by whom 
he had five children; Matthew, Gabriel, Ann, Mary, and 
Frances. 

His second son (Matthew) married Ann, daughter of 
Mr. Matthew Simmonds, of Hilsley, in Gloucestershire; 
by whom he had one son, named Matthew, 

His third son (Thomas) married Rebekah, daughter of 
Mr. Christian le Brune, a Dutch merchant; but died 
without issue. 

His fourth son (Edward) married Mary, daughter of 
Edmond Goodyere, Esq. of Hey thorp, in Oxfordshire; 
by whom he had two sons and three daughters. 

His eldest daughter (Mary) married Edward Alderly, 
Esq. of Innishannon, in the county of Cork in Ireland, 
who dying, left her with two sons and three daughters. 
She afterwards married Edward Stevens, Esq. of Cherring- 
ton, in Gloucestershire. 


(?) Four of them died young. 
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His youngest daughter (Elizabeth) married Edward 
Webb, Esq. barrister at law; she died, leaving two chil¬ 
dren. 

His second wife was Ann, the daughter of Mr. Joseph 
Bishop of Fawley, in Berkshire, by whom he had not any 
issue. 

It may not be improper also to mention, that Sir 
Matthew gave to the society of Lincoln’s Inn the most 
valuable of his manuscripts. As they are principally pro¬ 
fessional, and perhaps unknown to many, no apology is 
necessary for enumerating them, or transcribing that part 
of the will which relates to the bequest. 

“ Item, as a testimony of my honour and respect to 
“ the society of Lincoln’s-Inn, where I had the greatest 
* l part of my education, I give and bequeath to that ho- 
** nourable society, the several manuscript books contained 
“ in a schedule annexed to my will: they are a treasure 
“ worth having and keeping, which I have been near 
“ forty years in gathering, with very great industry and 
“ expense. My desire is, that they be kept safe and alto- 
“ gether, in remembrance of me; they were fit to be bound 
“ in leather and chained, and kept in archives : I desire 
“ they may not be lent out or disposed of: only if I hapr 
“ pen hereafter to have any of my posterity of that soci- 
“ ety, that desires to transcribe any book, and give very 
** good caution to restore it again in a prefixed time, such 
“ as the benchers of that society in council shall approve 
“ of; then, and not otherwise, only one book at one time 
4 ‘ may be lent out to them by the society; so that there 
“ be no more but one book of those books abroad out of 
“ the library at one time. They are a treasure that are 
•“ not fit for every man’s view; nor is every man capable 
“ of making use of them : only I would have nothing of 
“ these books printed, but entirely preserved together for 
“ the use of the industrious learned members of that 
“ society.” 
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THE SCHEDULE. 

Placita de tempore regis Johannis, 1 vol.stitcht. 

Placita coram rege E. 1. 2 vols. 

Placita coram rege E. 2. 3 vols. 

Placita coram rege E. S. 3 vols. 

Placita coram rege R. 2. 1 vol. 

Placita coram rege H. 4. H. 5. 1 vol. 

Placito de Banco E. 1. ab anno 1. ad annum 21. 1 vol. 

The pleas in the exchequer stiled Communia, from 
1 E. 3, to 46 E. 3. 5 vols. 

Close rolls of king John, verbatim, of the most material 
things, 1 vol. 

The principal matters in the close and patent rolls of 
H. 3. transcribed verbatim from 9 H. 3. to 56 H. 3. 5 vols. 
vellum, marked K. L. 

The principal matters in the close and patent rolls 
E. 1. with several copies and abstracts of records, 1 vol. 
marked F. 

A long book of abstracts of records, by me. 

Close and patent rolls from 1 to 10 E. 3. and other 
records of the time of H. 3. 1 vol. marked W. 

Close rolls of 15 E. 3. with other records, 1 vol. 
marked N. 

Close rolls from 17 to 38 E. 3. 2 vols. 

Close and patent rolls from 40 E. 3. to 50 E. 3. 1 vol. 
marked B. 

Close rolls of E.2. with other records, 1 vol. R. 

Close and patent rolls, and charter rolls in the time of 
king John, for the clergy, 1vol. 

A great volume of records of several natures, G. 

The leagues of the kings of England tempore E. 1. 
E. 2. E. 3. I vol. 

A book of ancient leagues and military provisions, 
1 vol. 

The reports of iters of Derby, Nottingham, and Bed¬ 
ford, transcribed, 1 vol. 
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Itinera forest’ de Pickling and Lancaster transcript’ex 
originali, 1 vol. t 

An antient reading, very large, ypojx Cbarta de forepta, 
and of the forest laws. 

The transcript of the iter foresta de Dean, 1 vpl. t 

Quo Warranto, and liberties of the county of Glpqes- 
ter, with the pleas of the ctyace of Kings wood, 1 vol.. 

Transcript of the black book of the Admiralty, lpwp of 
the army? impositions and several honour?, 1 vol. 

Records of patents, inquisitions, &c. of the coqnty of 
Xoicester, J voL 

Muster and military provisions of all sorts, extracted 
from the records, 1 vql, 

Qervasiqs Tilbuxiepsis, pr the black bpok of the ex¬ 
chequer, 1 vol. 

The king’s title to the preemption of tin, a.thipvo- 
hune. 

Calendar of the records in the Tower, a small vq1ji®£. 

A miscellany of divers records, orders, and pfther Ijhjpgs 
pf various natures, marked £• 1 vpl. 

Another of the like nature in leather cover, 1 vpl., 

A book of divers records and things relating tf> the 
chancery, 1 vol. 

Titles of honours and pedigrees, especially touching 
Clifford, 1 vol. 

History of the marches of Wales, collected ky 
1 vol. 

Certain collections touching titles of honour, 1 vpl. 

Copies of several records touching praemunire, 1 vgl. 

Extracts of commissions tempore H. 7. H. 3. Ji. and 
the proceedings in the court military, between Ray, pad 
Ramsey, 1 vol. 

Petitions in parliament tempore E. 1. E. 2. E. 3. H. 4. 
3 yols. 

Summons of parliament from 49 H. 3. to 22 E. 4. 
3 vols. 
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The parliament rolls from the beginning of E. 1. to the 
end of R. 3. in 19 vols. viz. 1 of E. 1. 1 of E. 2. with the 
ordinations ; 2 of E. 3. 3 of R. 2. 2 of H. 4. 2 of H. 5. 
4 of H. 6. 3 of E. 4. 1 of R. 3. all transcribed at large. 

Mr. Elsing’s book touching proceedings in parliament, 

1 vol. 

Noye’s collection touching the king’s supplies, 1 vol. 
stitcht. 

A book of various collections out of records, and regis¬ 
ter of Canterbury, and claims at the coronation of R. 2. 

1 vol. 

Transcript of Bishop Usher’s notes, principally con¬ 
cerning chronology, 3 large vols. 

A transcript out of doom’s-day book of Glocestershire 
and Herefordshire, and of some pipe rolls, and old ac¬ 
counts of the customs, 1 vol. 

Extracts and collections out of records touching titles 
of honour, 1 vol. 

Extract of pleas, patents, and close rolls, tempore H. 
3. E. 1. E. 2. E. 3. and some old antiquities of England, 

1 vol. 

Collections and memorials of many records and anti¬ 
quities, 1 vol. Seldeni. 

Calendar of charters and records in the Tower touching 
Gloucestershire. 

Collection of notes and records of various natures, 
marked M. 1 vol. Seldeni. 

Transcript of the iters of London, Kent, Cornwall, 

1 vol. 

. Extracts out of the leiger books of Battel, Evesham, 
VPinton, &c. 1 vol. Seldeni. 

Copies of the principal records in the red book in the 
exchequer, 1 vol. 

Extracts of records and treaties relating to sea affairs, 
I vdl. 


l 
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Records touching customs, ports, partition of the lands 
of Gi. de Clare. 

Extract of pleas in the time of R. 1. king John, E» 1, 
&c. I vol. . 

Cartae antique in the Tower transcribed, in 2 vols,» 
Chronological remembrances, extracted out of the 
notes of bishop Usher, 1 voL stitcht. 

Inquisitiones de legibus Wallis, 1 vol. 

Collection of records touching knighthood, titles- of 
honour, Seldeni, 1 vol. 

Mathematics and fortifications, 1 vol. 

Processus curias militaris, 1 vol. 

A book of honour, stitcht, 1 vol. 

Extracts out of the registry of Canterbury. 

Copies of several records touching proceedings in the 
military court, 1 vol. 

Abstracts of summons and rolls of parliament out of 
the book Dunelm, and some records alphabetically di¬ 
gested, 1 vol. 

Abstracts of divers records in the office of first-fruits, 

1 vol. stitcht 

Mathematical and astrological calculations, 1 vol. 

A book of divinity. 

Two large repositories of records, marked A. and B. 

[All those above are in folio.] 

The proceedings of the forests of Windsor, Dean, and 
Essex, in 4to. 1 vol. 

[Those that follow are most of them in vellum or parch¬ 
ment.] 

Two books of old statutes, one ending H. 7. the other 

2 H. 5. with the sums, 2 vols. 

Five last years of E. 2. 1 vol. 

Reports tempore E. 2. I vol. 

The year book of R. 2. and some others, 1 vol. 

An old chronicle from the creation to E. 3. 1 vol. 

A mathematical book, especially of optiques, 1 vol. 
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A Dutch book of geometry and fortification. 

Murti Benevelani geometries, ) vol. 

Reports tempore E. 1. under titles, 1 vol. 

An old register, and some pleas, 1 vol. 

Reraardi Bratrack peregrinatio, 1 vol. 

Iter Cantii & London, and some reports tempore E. 2. 
1 vol. 

Reports tempore E. 1. and E. 2. 1 vol. 

Leiger-book Abbatiae de Bello. 

Isidori opera. 

Liber altercationis & Christians philosophise contra 
paganos. 

Historia Petri Manducatorii. 

Hornii astronomies. 

Historia ecclesia Dunelmensis. 

Holandi chvmica. 

90 

De alchymis scriptoribus. 

The black book of the new law, collected by me, and 
digested into alphabetical titles, written with my own 
hand, which is the original copy. 

(Signed) 


MATTHEW HALE. 
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ENGLAND. 


CHAP. I. 


Concerning the distribution of the laws of England into Common 
law and Statute law . And first, concerning the Statute law, or 
Acts of Parliament. 


The laws of England, may aptly enough be divided into two 
kinds, viz. lex scripta, the written law; and, lex non scripta , the 
unwritten law (a). For although, as shall be shewn hereafter, all 
the laws of this kingdom have some monuments or memorials 
thereof in writing, yet all of them have not their original in 
writing: for some of those laws have obtained their force by 


(a) Constat autera jus nostrum, quo 
utimar, aut scripto, aut sine scripto; 
at apod Grecos T m t% fxn ’ypa^oi, o\ h 
fypf** Inst. 1. 1. t. 2. s.3. Et non 
ineleganter in duas species jus civile 
distrihutum esse videtur; nam origo 
ejus ab institutis duartim civitatum, 
Athenarum scilicet et Lacedaemonio- 
rum, fluxisse videtur. In his enim ci- 
tatibus ita agi solitum erat, ut Lace- 
demonii quidem ea, quae pro legibus 
observabant, memoriae mandarent: 
Athenienses yero ea, quae in legibus 
scripta comprehendissent, custodireot. 
Id. s. 10. Indeed under those two 
comprehensive heads, all laws have 


been classed by ancient writers. See 
Aristotle’s distinction of laws, 1 Rhet. 
c. 3. and the Antigone of Sophocles, 
v. 459. But see Dr. Taylor’s Elements 
of the Civil Law, 247. seq. and Dr. 
Adams’ Roman Antiquities;—a book 
which not only facilitates the acquisi¬ 
tion of classical learning, but accele¬ 
rates the communication of useful 
knowledge. Sir John Fortescue, (who 
was chancellor to Henry the sixth), re¬ 
marks, quod omnia jura humana aut 
sunt lex nature, consuetudines, vel sto- 
tuta, quse et constitutiones appeliantur. 
De laud. leg. Angl. c. 15. 


B 
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immemorial usage or custom; and such laws are properly called 
leges non script# , or unwritten laws or customs. 

Those laws, therefore, that I call leges script#, or written laws, 
are such as are usually called statute laws, or acts of parliament, 
which are originally reduced into writing before they are enacted, 
or receive any binding power—every such law being in the first 
instance formally drawn up in writing, and made, as it were, a 
tripartite indenture,between the king, the lords, and the commons: 
for without the concurrent consent of all those three parts of the 
legislature, no such law is, or can be made. But the kings of 
this realm, with the advice and consent of both houses of parlia¬ 
ment, have power to make new laws, or to alter, repeal, or enforce 
the old. And this has been done in all succession of ages (A). 


(A) The high court of parliament * consists of the king, in his royal poli¬ 
tical capacity; of the lords spiritualf, who sit there by succession, in respect of 
their baronies; of the lords temporal, who sit there in consequence of their re¬ 
spective dignities, which they enjoy, either by descent, or creation J; who are 
called to this high and omnipotent court by a writ of summons§; of knights, 
citizens, and burgesses, who are respectively elected by the different counties, 
cities, and boroughs of the kingdom, by virtue of a writ which is issued for that 
purpose ||. These constitute the parliament of Great Britain— u the highest and 
“ most honourable, and absolute court of justice V' in the kingdom. For its 
laws, usages, and powers, see Com. Dig. 5. v. tit. Parliament. Sir Edward Coke, 
in treating of the high court of Parliament, says, “ there is no act of parliament 
u but must have the consent of the lords, the commons, and the royal assent of 
u the king; and as it appeareth by records ** and our books, whatsoever passeth 
44 in parliament by this threefold consent, hath the force of an act of parlia- 
44 raentft.” 


'* Partiamentum —Curia apud nos su- 

} >rema: magnum trium ordinum regni conci- 
iujn, vel couventus, ut cum rege de rebus 
arduis consultent. Colloquium quandoq; 
dictum, et proprie; nam a Gallico (parler) 
venit, quod loqui significat. Vox hue a 
Normannis advecta, nec antea Anglis nota, 

2 uibus Concilium illud interdum Mien el 
riMOT, ». e. Synodus magna: interdum 
Witena Gemot, «.e. sapientum Con vent us; 
item, Michel Si noth, et similiter nuncu- 
patum. Somner. Tyrrell. 9 Co. Praf. The 

f reat council, by which an Anglo-Saxon 
ing was guided in all the main acts of go¬ 
vernment, bore the appellation of Wittcna- 
gemot, or the assembly of the wise men. 
ypon which subject, as upon most others, 
connected with the English constitution, the 
student may receive most valuable informa¬ 
tion, from Mr. Hallam's View of the Middle 
Ages—a work which cannot but “ conduce 
41 to stimulate the reflexion, to guide the re- 
41 searches, to correct the prejudices, or to 


“ animate the liberal and virtuous sentiments 
44 of inquisitive yonth.” 

t In number twenty-six; but since the 
union with Ireland, four, by rotation of ses¬ 
sions, are added. 39 & 40 Geo. 3. c. 67. 

$ The number of the lords temporal is 
unlimited ; it being in the power of the king 
to create as many as he may think proper. 
By the union with Ireland, twenty-eight, 
elected for life, by the peers of Ireland, are 
added. 39 & 40 Geo. 3. c. 67. 

$ 4 Inst. 1. 5. 44, 43. 47. 

|| Co. Lit 109. b. 4 Inst 1„ 6. Cot. 
Abr. praef. 13. b. The number of knights, 
citizens and burgesses, since the Union with 
Scotland, amounts to five hundred and fifty- 
eight; and one hundred more since the' 
union with Ireland. See 39 & 40 Geo. 3. 
c. 67. and post ch. 9. 

51 Sir Edw. Coke. 

** 14 R. 2. mi. 15. and 13 H. 4. nu. f3. 

11 4 Inst. 25. cites 4 H. 7. 18. B. p. 
touts les justices. 7 H. 7 14. 16. 11 H, 7.* 
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Now, statute laws, or acts of parliament, are of two kinds. 
First, those statutes which were made before time of memory; 

If there be the consent of one or two of them, it is onlv an ordinance; for 
the difference between an act of parliament and an ordinance is, “ for that the 
u ordinance wanteth the threefold consent, and is ordained by one or two of the 
“ them V* Elsynge states the distinction thus: “ what begun in the commons 
u was only termed a petition, (for they had no power to ordain); and what begun 
“ in the lords, was styled an ordinance: • Actus Parliamcnti was an act made by 
u the lords and commons; and it became Statutum when it received the king's 
“ consent/' This passage is omitted in the late edition of Elsynge (1768, 12mo.) 
for himself erased it from the MS. from which that edition is printed.*!* 

If an act appears to be passed without the assent of the commons, it is void. 
Mo. 824. Or, without the assent of the lords, or, of the king. PI. Com. 79. 
H. Pari. 32. So, if it be by the assent of the kiug, the lords spiritual only, and 
the commons, it is but an ordinance , and no act of parliament. Or, by the king, 
the lords temporal, and commons. 4 Inst. 25. But it is not necessary, that 
my of tjie lords spiritual assent; provided there be a majority of the lords 
assembled in parliament. Seld. 3. v. 2. p. 1528. So, if all the spiritual lords 
assent conditionally; for, the condition is void. 4 Inst. 35. Or, if the spiritual 
lords are absent. 3 Rush. 1344. So, it is not material, that the assent of the 
king, lords, and commons, be particularly expressed: for per assensum par- 
Uamekti comprehends the assent of all. Jon. 104. So, if by the roll it ap¬ 
pears, that the bill was sent to the lords, by the commons, with a proviso an¬ 
nexed, and no proviso is extant upon the record, yet it will be a good statute. 
Hob. 110. And, if the journal of parliament vary from the record, it will not 
prejudice, for that is no record. Hob. 110, 111. So, it is not material in what 
form it is expressed; for it may be in the form of a charter. Co. Lit. 98.' 8 Co- 
18, 19. Or, by way of a grant, by the king in parliament. Co. Lit. 98.—And 
therefore, if the king grants per consilium fidelium subditorum, and it 
has always had the reputation of an act of parliament, itjs sufficient. 8 Co. 
20. a. Jon. 103. So, if the act be penned, de concilio prailatorum, comi- 
TCM, BARONUM, ET ALIORUM DF. REGNO NOSTRO STATUIMUS, & C. 8 Co. 20. 
So, if it be certified as an act of parliament by the chancellor, when nul tiel record 
is pleaded, and a certiorari goes to him to certify ; though the royal assent be not 
expressed. 3 Keb. 587. 

General acts are always in rolled by the clerk of the parliament, and deli¬ 
vered to the Chancery; which inrollment in Chancery makes the original 
record. Private acts are not irirolled, unless at the special suit of the party: but 
the original bill, with the assent of the lords and commons and royal assent in¬ 
dorsed and filed, and labelled with the other bills to which the great seal is an¬ 
nexed, which remained with the clerk of parliament, is the original* record. 
Hob. 109. 

27. a. Brooke prerogative, lS4w Fortescue 
fo. 20. cap. 18. Dier 1. Mar. 92. Vide also 
2 Inst 157. 8 Co. 20. the Prince’s case. 

PI. Com. 79. a. Ha. Pari. SI- 
* 4. Inst. 25. cites Rot Pari. 25 E. 3. 

■a. 16, tec* 39 E. 3. 12. 22 E. 3. 3. p H. 

B $ 


6. cap, 29. Dicr. 4. Mar.-144. 39 E. 3. 7. 
Thorpe male erravit. Rot. Pad. 37 E. 3. 
nu. 39. 1 R. 2. nu. 56. diversity between 
acts of parliament and ordinances, 2 R. 2. 
stat 2. nu. 28. 

t Barr on Stat. 41. 
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and, secondly, those statutes which were made within or siuce 
time of memory. Wherein observe, that, according to a juridical 
account and legal signification, time within memory, is the time 
of limitation in a writ of right; which by the statute of West¬ 
minster l.o. 39. ( a ) was settled and reduced to the beginning of 
the reign of king Richard I. or ex prima coronatione regis Ricardi 
primi{b)\ who began his reign the sixth of July 1189»and was 
crowned the third of September following. So that whatsoever 
was before that time, is before time of memory. What is since 
that time, is, in a legal sense, said to be within, or since 
time of memory. 

And therefore it is, that those statutes, or acts of parliament, 
that were made before the beginning of the reign of king Richard 
the first, and have not since been repealed, or altered, either by 
contrary usage, or by subsequent acts of parliament, are now 
accounted part of the lex non scripta ; being, as it were, incorpo¬ 
rated thereinto, and become a part of the common law. And in 
truth, such statutes are hot now pleadable as acts of parliament. 
Because what is before time of memory, is supposed without a 
beginning, or, at least such a beginning as the law takes notice 
of. But they obtain their strength by mere immemorial usage or 
custom (c). 

And doubtless, many of those things that now obtain as com¬ 
mon law, had their original by parliamentary acts or constitutions, 
made in writing by the king, lords, and commons (d); though 


(а) Made at Westminster 25th 
April, ann. 3 Edw. 1. An. Dom. 1275. 
Co. Lit. 114, 115. Barring. Obs. Stat. 
67. seep 

(б) Time of memory hath been long 
ago ascertained by the law to commence 
from the reign of Richard the first, and 
any custom may be destroyed by evi¬ 
dence of its non-existence in any part 
of the tong period, from his days to the 
present. This rule was adopted, when 
by the stat. of West. 1. c. 39. the reign 
of Richard I. was made the time of li¬ 
mitation of a writ of right. But, siuce 
by the stat. 32 Hen. 8. c. 2. this period 
(in a writ of right) hath been very ra¬ 
tionally reduced to sixty years, it seems 
unaccountable, that the date of legal 
prescription, or memory, should still 
continue to be reckoned from an sera so 
very antiquated. Black. Com. 2. vol.31. 
2 Rol. Abr. 269. pi. 16. and Hawk. 


Abr. of Co. Lit. 168. But see Lit. 
sec. 170. and Co. Lit. 113. 

(c) If found in records or histories, 
they ought not to be reputed as acts of 
paiiiament. Coin. Dig. 4. v. 334. Dr. 
Taylor’s Elements of the Civil Law, 
241. seq. and Summary of the Roman 
Law IIS, 114, 115, 116. 

(d) The common law and the statute 
law flow originally from the same foun¬ 
tain, the legislature; the statute law 
being the will of the legislature, re¬ 
maining on record in writing; the 
common law, nothing else but statutes, 
antiently written, but which have been 
worn out by time. All our law began 
by consent of the legislature; and whe¬ 
ther it be now law by custom, by usage, 
or by writing, it is the same thing. 
Wils. Par. 2. 348. 351. and see post 
chap. 4. 
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those acts are either now not extant, or, if extant, were made be¬ 
fore time of memory. The evidence of the truth hereof, will 
easily appear; for that in many of those old acts of parliament, 
that were made before time of memory, and are yet extant, we 
may find many of those laws enacted, which now obtain merely 
as common law, or the general custom of the realm. Vere the 
rest of those laws extant, probably the footsteps of the original 
institution of many more laws, that now obtain merely as common 
law, or customary laws by immemorial usage, would appear to 
have been at first statute laws or acts of parliament. 

Those antient acts of parliament, which are ranged under the 
head of leges non script #, or customary laws, as being made before 
time of memory, are to be considered under two periods. First, 
such as were made before the coming-in of king William I. com¬ 
monly called the Conqueror. Or, secondly, such as intervened 
between his coming-in and the beginning of the reign of Riche 
ard I. which is the legal limitation of time of memory. 

The former sort of these laws, are mentioned by our ancient 
historians, especially by Brompton; and are now collected into 
one volume by William Lambard, esq. in his I'ractatus de priscis 
Anglorum Legibus; being a collection of the lav^s of the kings, 
Ina, Alfred (a), Edward, Alhelstane, Edmond, Edgar, Ethelred, 
Canutus, and of Edward the confessor. Which last body of laws, 
compiled by Edward the confessor, as they were more full and 
perfect than the rest, and better accommodated to the then state 
of things, so they were such whereof the English were always 
very zealous;—as being the great rule and standard of their rights 
and liberties (B). Whereof more hereafter (6). 

(B) As to the laws of Edward the confessor, the authenticity of those in ' 
print is controverted by Dr. Hickes.* Mr. Lambard, who published the first 
edition of the Anglo-Saxon Laws, informs his reader, that those called Edward, 
the confessor’s, were printed from two manuscripts, and that though one of them 
was very ancient, yet the other was not so old.f The most commendable circum¬ 
stance of Edward the confessor’s government, was his attention to the adminis*- 
tration of justice, and his compiling, for that purpose, a body of laws, which he* 
collected from the laws of Ethelbert, Ina, and Alfred. This compilation, though* 

t * Hie. Thes. Ling, septen. dissert epist. 95. t Lanb. Arcba. 124. a. 

(a) Alfred denominates himself in takes the title of rex Anglorum on his 
his will Occidentalium Saxorum rex; coins. Hallam’s View, c. 8. 
and Asserius never gives him any other (6) Chap. 3 and 5. 
name. But his son, Edward the elder, 
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The second sort are those edicts, acts of parliament, or laws, 
that were made after the coming-in of king William, commonly 
named the Conqueror, and before the beginning of the reign of 
king Richard I. and more especially are those which follow; 
whereof I shall make but a brief remembrance here, because it 
will be necessary in the sequel of this discourse (a), it may be 
more than once, to resume the mention of them. And besides, 
Mr. Selden, in his book called Janus Anglorum , has given a full 
account of those laws. So that at present, it will be sufficient for 
*ne briefly to collect the heads or divisions of them, under the 
reigns of those several kings wherein they were made. 

First, the laws of king William I. These consisted in a great 
measure of the repetition of the laws of king Edward the con¬ 
fessor, and of the enforcing them by his own authority, and the 
assent of parliament, at the request of the English; and 
some new laws were added by himself, with the like asseut of 
parliament, relating to military tenures, and the preservation of 
the public peace of the kingdom: all which are mentioned by 
Mr. Lambard, in the tractate before mentioned, but more fully 
by Mr. Selden, in his collections and observations upon Ead- 
raerus. 

Secondly, We find little of new laws after this, till the time of 
king Henry I. who, besides the confirmation of the laws of the 
confessor, and of king William I. brought in a new volume of 

now lost, (for the laws that pass under Edward’s name were composed afterwards), 
was long the object of affection to the English nation*. In truth, what were in 
reality the laws of Edward the confessor is much disputed by antiquaries, and our 
ignorance of them seems one of the greatest defects in English historyf. The 
collection of laws in Wilkins which pas9 under the name of Edward, are plainly 
m posterior and an ignorant compilation. Those to be found in Ingulf are ge¬ 
nuine; but so imperfect, and contain so few clauses favourable to the subject, 
that there is no great reason for contending for them so vehemently. It is pro¬ 
bable, that the English meant the common law, as it prevailed during the reign 
of Edward; which we may conjecture to have been more indulgent to liberty 
than the Norman institutions. The most material articles of it were compre¬ 
hended in Magna Charta. Lord Lyttelton, in his Life of Henry the Second, has 
bestowed some pains on this subject. Mr. Hume, though less diffuse, is more 
comprehensive. 

• Spelm. in verbo Balliva. tion; and subsequent miseries (says Mr. 

t Edward the confessor, notwithstanding Hallam in his View, c.* 8.) gave a kind of 
his Norman favourites, was endeared by the posthumous credit to a reign, not eminent 
mildness of his character to the English na- either for good fortune or wise government. 

(a) Chap. 7, 
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laws, which to this day are extant, and called the laws of king 
Henry L (a) The entire collection of these is entered in the red 
book of the exchequer, and from thence are transcribed and pub¬ 
lished, by the care of sir Roger Twisden, in the latter end of 
Mr. Lam bard’s book before mentioned. What the success of 
those laws were in the time of king Stephen and king Henry IJ. 
we shall see hereafter (6): but they did not much obtain in 
Englaad, and are now for the most part become wholly obsolete, 
and in effect quite antiquated. 

Thirdly, The next considerable body of acts of parliament, 
were those made under the reign of king Henry II. commonly 
called the Constitutions of Clareudon. What they were, appears 
best in Hoveden and Matthew Paris, under the years of that king. 
We have little memory else of any considerable laws enacted in 
this king’s time, except his assizes, and such laws as related to the 
forests; which were afterwards improved under the reign of king 
Richard I. Rut of this hereafter more at large (c). 

And this shall serve for a short instance of those statutes, or 
acts of parliament, that were made before time of memory. 
Whereof as we have no authentical records, but only transcripts, 
either in our ancient historians, or other books and manuscripts; 
so, they being things done before time of memory, obtain at this 
day no further than as by usage and custom they are, as it were, 
engrafted into the body of the common law and made a part 
thereof. 

And now 1 come to those leges scripts, or acts of parliament, 
which were made since or within the time of memory, viz. since 
the beginning of the reign of Richard I. And those I shall di¬ 
vide into two general heads, viz.—those we usually call the old 
statutes, and those we usually call the uew, or later, statutes. And 
because I would prefix some certain time, or boundary, between 
them, I shall call those the old statutes, which end with the reign 
of king Edward II. and those I shall cull the new, or later, sta¬ 
tutes, which begin with the reign of king Edward Ill. and so are 
derived through a succession of kings and queens down to this 
day, by a continued and orderly series. 

‘ Touching these later sort I shall say nothing; for they all keep 
'an orderly and regular series of time, and are extant upon record, 
either in the parliament rolls, or in the statute rolls of king 

(a) The authenticity of the laws of (6) Chap. 7. 

Ueaiy tjie first is mufch doubted. (c) Chap. 7* 
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Edward III. and those kings that follow. For excepting some 
^few years in the beginning of king Edward III. (i.e. 2, 3, 7, 8, 
and 9 E. S.) all the parliament rolls, that ever were, since that 
time, have been preserved, and are extant; and for the most part, 
the petitions upon which the acts were drawn up, or the very acts 
themselves. 

Now therefore touching the elder acts of parliament, viz. those 
that were made between the first year of the reign of king Rich¬ 
ard I. and the last year of king Edward II. we have little extant 
in any authenfical history; and nothing in any aulhentical record 
touching acts made in the time of king Richard I. unless we take 
in those constitutions aud assizes mentioned by Hoveden as afore¬ 
said (a). 

Neither is there any great evidence, what acts of parliament 
passed in the time of king John; though, doubtless, many there 
were both in his time, and in the time of king Richard I. But 
there is no record extant of them, and the English histories of 
those times give U9 but little account of those laws; only Mat¬ 
thew Paris (£) gives us an historical account of the magna charta , 
and charta de joresta , granted by king John at Running Mead, the 
fifteenth of June, in the seventeenth year of his reign. 

And it seems that the concession of these charters was in a 
parliamentary way. You may see the transcripts of both charters 
verbatim in Matthew Paris, and in the red book of the exchequer. 
There were seven pair of these charters sent to some of the great 
monasteries, under the seal of king John; one part whereof, sent 
to the abbey of Tewkesbury, I have seen, under the seal of that 
king. The substance thereof differs something from the magna 
charta , and charta de foresta, granted by king Henry III. but not 
very much, as may appear by comparing them (c). 

But though these charters of king John seem to have been 
passed in a kind of parliament, yet it was in a time of great 


(a) Vide chap. 7. 

(b) The former part of the history 
which goes under the name of Matthew 
Paris, to the year 1235, is supposed to 
have been written by Roger Wendover; 
but it is generally referred to as the 
work of Matthew Paris, who died 
A.D. 1259. For a concise view and cha¬ 
racter of most of our historians, either 
in print or MS. with an account of our 
records, law-books, coins, &c. the Eng¬ 


lish historical library, by Dr. Nicolson 
bishop of Carlisle, may be referred to 
with confidence. 

(c) Those who are desirous of receiv¬ 
ing further information of these ancient 
charters, may see very accurate copies 
of them, with a learned and elegant in¬ 
troductory discourse, in the law tracts 
of Mr. Justice Blackstone. See also 
lord Lyttelton’s History of Henry II. 
and the seventh chapter of this History. 
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confusion between that king and his nobles; and therefore they 
obtained not a full settlement till the time of king Henry III. 
when the substance of them was enacted by a full and solemn 
parliament. 

I therefore come down to the times of those succeeding kings, 
Henry III. Edward I. and Edward II. The statutes made in the 
times of those kings, I call the old statutes; partly because many 
of them were made but iti affirmance of the common law; and 
partly because the rest of them, that made a change in the com¬ 
mon law, are yet so antient, that they now seem to have been, as 
it were, a part of the common law; especially considering the 
many expositions that have been made of them in the several 
successions of times, whereby as they became the great subject of 
judicial resolutions and decisions, so those expositions and deci¬ 
sions, together also with those old statutes themselves, are as it 
were incorporated into the very common law, and become a part 
of it. 

In the time of those three kings last mentioned, as likewise 
in the times of their predecessors, there were doubtless many more 
acts of parliament made, than are now extant of record, or other¬ 
wise; which might be a means of the change of the common law 
in the times of those kings from what it was before; though all 
the records or memorials of those acts of parliament, introducing 
such a change, are not at this day extant. But of those that are 
extant, I shall give you a brief account, not intending a large or 
accurate treatise touching that matter. 

The reign of Henry III. was a troublesome time, in respect of 
the differences between him and his barons, which were not com¬ 
posed till his fifty-first year, after the battle of Evesham (a). In 
his time there were many parliaments, but we have only one 
summons of parliament extant of record in his reign, viz. 
49 Henry III. (6) And we have but few of those many acts of 
parliament that passed in his time, viz. the great charter, and 
charta de foresta , in the ninth year of his reign, which were doubt¬ 
less passed in parliament. The statute (c) of Merton ( d ), in the 


(а) Fought on the 4th of August, 
1265. 

(б) It does not appear that the citi¬ 
zens and burgesses, who were then, pro¬ 
perly speaking, the commons of the 
realm, were regularly summoned at 
this time. All we find is, that the ci¬ 
ties of York and Lincojp, and other 


boroughs of England, were written to 
and required to send two of the most 
discreet men, &c. 

(c) It seems to be only an ordinance. 
Barr. Obs. Stat. 41. 

(d) It is called the statute of Merton, 
from the parliament, or rather council, 
sitting at the priory of Merton, in 
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twentieth year of his reign (<*); the statute of Marlbridge (6), in 
the fifty-second year (c) ; and the dictum site edictum de Kennel* 
worth (d), about the same time; and some few other old acts. 

In the time of king Edward I. there are many more acts of 
parliament extant than in the time of king Henry III. Yet 
doubtless in this king’s time there were many more statutes madp 
than are now extant. Those that are now extant, are commooly 
bound together in the old book of Magna Charta. By those sta¬ 
tutes, great alterations and amendments were made in the common 
law. And by those that are now extant, we may reasonably 
guess, that there were considerable alterations and amendments 
made by those that are not extant: which possibly may be the 
real, though sudden, means of the great advance and alteration of 


the laws of England in this 
the time of his predecessors. 

Surrey, which belonged to regular ca¬ 
nons, according to Dugdale. Though 
some of the priories might have had 
very large and spacious houses, yet it is 
not probable that there could have been 
accommodation for what is now called 
a parliament, with the intervention of 
commons; and it should seem, from 
Dugdale’s short account of this priory, 
that it was by no means largely endow¬ 
ed. In all the ancient palaces of the 
kings of England, there was a large 
room, or hall, for the accommodation 
of what was then called a parliament, 
which went by the name of the parlia¬ 
ment chamber. There is such an hall, 
now converted into a barn, at Eltham, 
in Kent, which is said to have been a 
palace of king John, though it is now 
considered by eminent antiquaries as 
being of a later date. Barrington has 
little' doubt but Westminster Hall was 
built for the same purpose,. There was 
likewise such a room m the old palaces 
of the kings of Scotland ; particularly 
at JLinlithgow, and Stirling. Barr. Obs. 
Stat. 41. 

(a) A.D. 1236 

(b) Or Marlebridge, “ now called '' 
(as Sir Edward Coke, 2 Inst. 101. says) 
“ Maryborough, a town in Wiltshire, 
u the greatest fame whereof is the 
“ holding of this parliament there." 
u Henricus vero concilium convocavit 
“ Madebrqpum, quod est pagus cele- 
u bns conutatus Wflceri®, qui in eo 


; s reign, over what they were ra 


u conventu primum leges ab se latas, 
“ et pnesertim Magas Charts de con* 
“ cilii sententia approbandas, demde 
“ alias condendas curavit, quae ad sta- 
“ turn et coin mod um regni maxima 
u conducerent.” See Polyd. Virgil, 
p. 310, 3L4. 

This town, in our law bboks, is called 
a city, and the freemen citizens. 2 Inst- 
101, 39 E. 3. fo. 15. 

Though Marlebridge, where this par¬ 
liament was holden, is supposed to be 
the same with the town at present 
called Marlborough, yet there is some 
reason to doubt it, as the terminations 
are very different. In Saxton's maps, 
it is spelt Marlingesboro. The city of 
Lincoln, in the ola statutes, is however 
called Nicoll, or Nicboil, which is a 
greater variation from the modern name. 
Barr. Obs. Stat. 58. 

(c) A.D. 1267. 

(d) The dictum de Kenelworth was 
an edict or award between Henry the 
third and those who had been in arms 
against him; so called, because made 
at Kenelworth castle, in Warwickshire, 
anno 51 Hen. 3. A.D. 1266. It con¬ 
tained a composition of those who had 
forfeited their estates in that rebellion, 
which composition was five years rent 
of the estates forfeited. Vide post. ch. 7. 
See the appendix to the last 4to. ed. of 
the Statutes at large, by Run. and Hale's 
Hist. P. C. vol. I. 50. oct. edit. 
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The 6rst summons of parliament, that I remember extant of 
record, in this king’s time, is 23 Edw. I. (a); though doubtless 
there were many more before this, the records whereof are either 
lost or mislaid. For many parliaments were held by this king 
before that time, and many of the acts passed in those parliaments 
are still extant; as, the statutes of Westminster 1, in the 3 of 
Edw. I.; the statutes of Gloucester, 6 Edw. I.; the statutes of 
Westminster 2, and of Winton, 13 Edw. I.; the statutes of 
Westminster 3, and of quo warranto , 10 Edw. I.; and divers 
others in other years, which I shall have occasion to mention 
hereafter ( b ). 

In the time of king Edward II. many parliaments were held, 
and many laws were enacted. But we have few acts of parliament 
of bis reign extant, especially of record. 

And now, because I intend to give some short account of some 
general observations touching parliaments, and of acts of parlia¬ 
ment passed in the times of those three princes, viz. Henry III. 
Edward I. and Edward II. because they are of greatest antiquity, 
and therefore the circumstances that attended them, most liable to 
be worn out by process of time, I will here mention some particu¬ 
lars relating to them, to preserve their memory, and which may 
also be useful to be known, in relation to other things. 

We are therefore to know, that there are-these several kinds of 
records of things done in parliament, or especially relating thereto, 
viz.— 

]. The summons to parliament. 

£. The rolls of parliament. 

S. Bundles of petitions in parliament. 

4 . The statutes, or acts of parliament fliemselves. And, 

5. The brevia de parliamento, which for the most part were 
such as issued for the wages of knights and burgesses. But with 
these I shall not meddie. 

First, As to the summons to parliament. 

These summons to parliament are not all entered of record in 
the times of Henry III. and Edward I.—none being extant of re¬ 
cord in the time of Henry III. but that of 49 Hen. III.—and none 

(^) The first regular summons we influence. Such however was the gross 
meet with, directed to the sheriff, for inattention to their rights, that their as- 
the election of citizens and burgesses, sent was not, for some time after, held 
m in the 83d of Edw. I. The com- essential to the enacting of laws, 
mons had by this time obtained some (6) Chap. 7. 
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in the time of Edward I. till the 23 Edw. I. (a) But after that 
year, they are for the most part extant of record, viz. in dorw 
clam' rotulorum , in the backside of the close rolls. 

Secondly, As to the rolls of parliament, viz. the entry of the 
several petitions, answers and transactions in parliament. Those 
are generally and successively extant of record in the Tower, 
from 4 Edw. III. downward, till the end of the reign of Edw. IV. 
excepting only those parliaments that intervened between the 
first and the fourth, and between the sixth and the eleventh of 
Edward III. 

But of those rolls in the times of Henry III. and Edward I. 
and Edward II. many are lost and few extant. Also, of the time 
of Henry the third, I have not seen any parliament roll. And all 
that I ever saw of the time of Edward I. was one roll of parlia¬ 
ment in the receipt of the exchequer of 18 Edw. I. and those pro¬ 
ceedings and remembrances which are in the Liber Placitor 9 Par¬ 
liamenti in the lower; beginning, as I remember, with the twen¬ 
tieth year of Edward I. and ending with the parliament of Car¬ 
lisle, 35 Edw. I. and not continued between those years with any 
constant series; but including some remembrances of some parlia¬ 
ments in the time of Edward I. and others in the time of Ed¬ 
ward II. 

In the time of Edward II. besides the rotulus ordinationum of 
the lords ordoners, about 7 Edw. II. we have little more than the 
parliament rolls of 7 & 8 Edw. II. and what others are interspersed 
in the parliament book of Edward I. abovementioned; and as I 
remember, some short remembrances of things done in parliament 
in the 19 Edw. III. 

Thirdly, As to the bundles of petitions in parliament. They 
were for the most part petitions of private persons, and are com¬ 
monly indorsed with remissions to the several courts where they 
were properly determinable. There are many of those bundles of 
petitions; some in the times of Edward I. and Edward II. and 
more in the times of Edward III. and the kings that succeeded 
him (6). 

Fourthly, The statutes, or acts of parliament themselves. 


(a) And yet in the interval, between 
'49 Hen. 3. and 23 Edw. 1. several par¬ 
liaments were holden—ten or twelve. 
See Pulton’s Statutes. 

( b ) After the time of Ed. 4. no bun- 
dies of petitions are extant in the Tower. 


They were either verbally commu¬ 
nicated by the speaker, or presented 
in writing, and the king either assented 
to or denied them wholly, or in part, 
absolutely, or on condition. Elsynge, 
c. 8. Seld. 
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These seem as if in the time of Edward I. they were drawn up 
into the form of a law in the first instance, and so assented to by 
both bouses, and the king; as may appear by the very observation 
of the contexture and fabric of the statutes of those limes. But 
from near the beginning of the reign of Edward III. till very near 
the end of Henry VI. they were not in the first instance drawn up* 
in the foritr of acts of parliament. But the petition and the answer 
were entered in the parliament rolls, and out of both, by advice of 
the judges and others of the king’s counsel, the act was drawn up 
conformable to the petition and answer, and the act itself for the 
most part entered in a roll, called the statute roll, and the tenor 
thereof affixed to proclamation writs, directed to the several 
sheriffs, to proclaim it as a law in their respective counties (a). (C) 


(a) The art of printing, which makes 
the public, and not a few individuals, 
the guardians of the laws;—which has 
created a proud public right, the liberty 
of the preu ; a right inseparable from 
the principles of a free government, 


and essential to the security of the 
British Constitution, has long since 
superseded the ancient mode of promul¬ 
gation by the sheriff.—The promulga¬ 
tion was, as lord Holt observes, but a 
mere act of grace. 1 Ld. Raym. 501. 


(C) If we consult the parliament rolls, whereon the petitions of the commons 
are entered with the king’s answers, we shall find, that to petitions of a public 
nature the kings assent is entered in these words, “ le roy le voet.” By such 
answer, the royal assent was completely given, and the bill acquired the force of a 
law before it passed the gteat seal, and was entered .on the statute roll. If the 
distinction may be admitted, the parliament roll contained the substance, and the 
statute roll the form of the law. Many acts, however, though undoubtedly valid, 
were not entered on the statute roll; for if the bill did not demand novel ley; 
that is, if the provision required, would stand with the laws then in force, and did 
not alter any statute theu in being; in such case, the law was complete by the 
royal assent on the parliament roll, without any entry on the statute roll. Such 
bills were usually termed ordinances; —being such as might at any time be 
amended by the parliament without any statute; for one statute could not be 
altered but by another: and this distinction is clearly expressed in the rolls here¬ 
under cited, viz. 

Rot. Pari. 37 E. 3. nu. 38. “ As the things granted in this parliament were ' 
u new , and not known before them, the king asked the commons, if they would 
“have the things so granted by way of ordinance, or statute; And they 
“ answered, that it was good to have them by way of ordinance, and not by 
" statute, to the end that if any thing required amendment, it might be amended 
“ at the next parliament.” (N. B. Among the ordinances on this roll, is one for 
regulating apparel; and it is observable, that “ the chancellor, by the king’s com- 
u mand, charged the commons, at their return into the coqntry, to shew and 
"publish the ordinance of apparel, to the end that every one might wear apparel 
lt agreeable thereto." This senes therefore, to explain in what manner those acts^ 
which were not entered on the statute roll , and consequently not proclaimed by 
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But because sometimes difficulties and troubles arose, by this 
extracting of the statute out of the petition and answer, about the 
hitter end of Henry VI. and beginning of Edward IV. they took 
11 course to reduce them, even in the first instance, into the full 
and complete form of acts of. parliament; which was prosecuted 
(or entered) commonly in this form: “ Item quadam petitio exhibit a 
fuit in hoc parliamento for mam actus in se continens , 8$c. And 
abating that style, the method continues much the same; 
namely, that the entire act is drawn up in form, and so comes to 
the king for his assent. 

The ancient method of passing acts of parliament being thus 
declared, I shall now give an account touching those acts of 
parliament that are at this day extant, of the times of Henry III» 
Edward I. and Edward II. They are of two sorts, viz. some of 
.them are extant of record; others are extant in ancient books and 
memorials, but not of record. And those which are extant of 
record, are either recorded in the proper and natural roll, viz. the 
statute roll; or, they are entered in some other roll, especially iu 
the close rolls and patent rolls, or in both. Those that are extant 
but not of record, are such as though they have no record extant 
of them, but possibly the same is lost, yet they are preserved in 
antieut books and monuments, and in all times have had the 
reputation and authority of acts of parliament. 

For an act of parliament, made within time of memory, loses 
not its being so, because not extant of record; especially if it be 
a general act of parliament. For of general acts of parliament, 

the sheriffs, were made known to the people.—) It may be collected from this 
record, that though the law demanded was new, yet as it was such as might stand 
with the old laws, and did not alter any statute then in force, it might pass indif¬ 
ferently by way of ordinance, or statute; whereas if it changed any old hoc, it 
must have been by statute; as is further evident from the following record. 
Rot. Pari. 22. E. 3. nu. SO. “ The king, by the assent of the lords, made answer, 
w that laws aud process heretofore used could nut be changed, without making 
u hew statutes.” But after all, it must be confessed, that whatever the right 
was, yet so irregular was the practice, that a great number of printed acts, as 
Piynne observes, refute this distinction. In short, acts are, by the legislature^ 
frequently called ordinances; and ordinances are as frequently stiied acts of 
parliament, or statutes; and sometimes the words, act and ordinance, are coupled 
together. Therefore perhaps the only difference, if any, between them is, that 
bills entered with the royal assent on the parliament roll, were called ordi nances, 
and when entered on the statute roll, were stiied statutes. However they may 
be verbally distinguished, their operation was the same. Sec Lord Macclesfield's 
Trial. 


* 
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the courts of common law are to take notice, without pleading of 
them. And such acts shall never be put to be tried by the record, 
upon an issue of nul tiel record , but it shall be tried by the court; 
who, if there be any difficulty or uncertainty touching it, or the 
right of pleading of it, are to use for their information ancient 
copies, transcripts, books, pleadings, and memorials, to inform 
themselves; but not to admit the same to be put in issue by a plea 
of nul tiel record (D). 

For, as shall be shewn hereafter, there are very many old 
statutes which are admitted and obtain as such, though there be 
no record dt this day extant thereof; nor yet any other writteo 
evidence of the same, but what is in a manner only traditional; 
as, namely, ancient and modern books of pleadings, and the com¬ 
mon received opinion and reputation, and the approbation of the 
judges learned in the laws. For the judges and courts of justice 
are, ex officio, bound to take notice of public acts of parliament, 
and whether they are truly pleaded or not;—and therefore they 

(D) A general or public act of parliament is an universal rule, that regards 
the whole community.* 

All acts which concern the king, who is the head of the commonwealth, are 
general lam, of which the judges will take notice, without pleading. 8 Co. £8. 
4 Co. 13. 77. So if they concern the queen; for she is the king’s wife. Or, the 
prince; for he is the eldest son of the kiug, and heir apparent to the crown. 
8 Co. 28. The st. 2 R. 2. 5. de scandalis magnatum is a general law; for it 
touches the prelates, nobles, and great officers, who are of the king’s council. 
4 Co. 13. So the st. 35 H. 8. which concerns the capacity of the queen. 
8 Co„ 28. PI. Com. 231. a. So the st. 11 Ed. 3. which makes the Prince (Juke 
pf Cornwall. 8 Co. 28. So a statute which concerns the whole spirituality : 
as 21 H. 8. 13. 4 Co. 76. a. 1. Brownl. 208. So 13 El. 10. and 18 El. 11. 

4 Co. 76. a. 120. b. 1. Brownl. 208. So a statute which concerns all officers ia 
general; as the st. W. 1. 26. that no sheriff or other minister take reward,8cc. 
4 Ca 76. a. So a statute which concerns trade in general. 4 Co. 76. b. 1T. It. 
125. So the st. 1 Jac. 22. which relates to shoemakers, &c. is a general law. 
Lut. 1410. So the st. 2 Ph. & M. 11. which relates to woollen weavers, &c. 
for the penalties are given to the king. Skin. 429. So a statute which concerns 
all the lords generally, as the st. Marl. 3. 4 Co. 76. So if it concertos all persons 
generally, though it be hut a special or particular thing; as a statute which con¬ 
cerns appeals, or assizes, or other particular action, elegit, attaint, &c. the st. 
Mert. 6. and 4 H. 7.17. concerning wards, 4 Co. 76. the st W. 2. [vide W. 1. 
c. 20.] de malrfactoribus in parcis; and charta de foretta; the st. 22 Ed. 4. 7. and 
35 H. 8. 17. of woods in forests, chases, &c. 8 Co. 138. h. But an act which 
relates to a certain trade only, is a private one. 1 T.R. 125. 


• BUc. Com. 1. V. 86. 
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are the triers of them. But it is otherwise of private acts of par¬ 
liament, fur they may be put in issue and tried by the record, 
upon nul tiel record pleaded, unless they are produced exemplified; 
as was done in the Prince’s case, in Lord Coke’s 0th Rep. (a) and 
therefore the averment of nul tiel record was refused in that 
case (6). 

The old statutes or acts of parliament that are of recor<jl,.as is 
before said, are entered either upon the proper statute roll, or 
some other roll in chancery. 

The first statute roll which we have is in the Tower; it begins 


with Magna Charta and ends 

(а) 8 Co. 28. 

(б) The judges ought to take notice 
of a general law, for they are to de¬ 
termine whether it be a statute or not. 
Co. Lit. 98. b. Dy. 93. 1 Lev. 296. 
and therefore a man can not plead 
Nul tiel Record to it. 8 Co. 28. a. 
So it shall not be proved by a journal, 
Hob. 110. or alleged, that the assent of 
the Commons • was conditional. Mo. 
824. But a statute which concerns 
Only a particular species, a particular 
thing, or a particular person, is deemed 
a private act, of which the judges 
are not bound to take any notice, unless 
it be specially pleaded. 4 Co. 76. a. 

1 T. R. 125. A statute which relates 
to a particular place or town, will be 
considered as a private law, though 
it may concern all persons. 4 Co. 76. b. 
Skin. 350. And in a general act, 
there may be a private clause. 10 
Co. 57. b. 

But now, when any particular law 
passes, which the legislature mean should 
operate as a public act, it is, in general, 
enacted, that the act shall be deemed a 
public act, and be judicially taken no¬ 
tice of as such, without specially plead¬ 
ing the same. # Where the words of a 
statute are doubtful, general usage may 
be applied to explain them; but where 
they are clear, the usage of a particular 
place cannot control them. 1 T. R. 723. 
So, though the preamble of an act can¬ 
not control the clear and positive words 
of the enacting part, it may explain 
them, if ambiguous. 4 T. R. 793. and 
where a statute gives accumulative 
damages to the party grieved, it is still 
but a civil remedy. 2 T. 11. 154. 

* Co. Lit. 99. a 


with Edward III. and is called 

The construction of statutes, th'ough 
relating to matters of an ecclesiastical 
nature, belongs to the superior Courts 
of common law. 5 E. R. 345. So 
statutes, allowing certain privileges to 
the members of the universities are 
confined to those of the two English 
universities; unless otherwise exrpessed. 

1 T. R. 49. The bare recital, in a sub¬ 
sequent statute, is not sufficient to repeal 
the positive provisions of a former one. 

2 T.R. 365. and if a statute expire, and 
afterwards be revived again by another 
statute, the law derives its force from 
the first. 4 T. R. 109. So a contract 
declared by statute to be illegal, is not 
made good by a subsequent repeal of 
the statute. 1 H. B. 65. So, where a 
statute professes to repeal absolutely a 
prior law, and substitutes other provi¬ 
sions on the same subject, whion are 
limited to continue only a certain time, 
the prior law does not revive after the 
repealing law is spent, unless the inten¬ 
tion of the legislature to that effect be 
expressed. 3 E. R. 205. But a statute 
introductive of a new qualification, as 
to the subject matter, though penned 
in the affirmative, repeals a former 
statute, concerning the same matter. 
9 E.R. 44. 

In general, , an act of parliament 
which is to take place “from and after 
the passing of the act ” operates by 
general relation from the first day of the 
Session. 4 T. R. 660. But by 33 Geo. 3. 
c. 13. the operation of every statute is 
to commence from the time of receiving 
the Royal Assent; unless any other 
period is appointed in the act, 

. edit. Hargrave, 
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Magnui Hot ulus Statutor \ There are five other statute rolls in 
that office, of the times of Richard II. Henry IV. Henry V. 
Henry VI. and Edward IV. 

I shall now give a scheme of those ancient statutes, of the 
times of Henry III. Edward l. and Edward II. that are recorded 
in the first of those rolls, or elsewhere, to the best of my remem¬ 
brance, and according to those memorials I have long had by 
me, viz. 

Magna Charta. Magno Rot. Stat. membr. 40. 8c Rot. Cartar. 
28. E. 1. membr. 16. 

Charta de.Foresta. Mag. Rot. Stat. membr. 19. 8c Rot. Cartar. 
28. E. 1. membr. 26. 

Stat. de Gloucestre. Mag. Rot. Stat. membr. 47. 

Westm. 2. Rot. Mag. Stat. membr. 4?. 

Westm. S. Rot. Clauso, 18. E. 1. membr. 6. Dorso. 

Winton. Rot. Mag. Stat. membr. 41. Rot. Clauso, 8. E. 3. 
membr. 6. Dorso. Pars. 2. Rot. Clauso, 5. R. 2. membr. 13. Rot. 
Paten. 25. E. 1. membr. 13. 

De Mercatoribus. Mag. Rot. Stat. membr. 47. in Dorso. 

De Religiosis. Mag. Rot. Stat. membr. 47. 

Articuli. Cleri. Mag. Rot. Stat. membr. 34. Dorso. 2. Pars. 
Pat. E. 1. 2. membr. 34. 2. Pars. Pat. 2. E. 3. membr. 15. 

De hiis qui ponendi sunt in Assisis. Mag. Rot. Stat. membr. 41. 
De Finibus levatis. Mag. Rot. Stat. membr. S7. 

De Defensione Juris liberi Parliam. Lib. Pari. E. 1. fo. 32. 

Stat. Eborum. Mag. Rot. Stat. membr. 32. 

De Conjunctis Infeofatis. Mag. Rot. Stat. membr. 34. 

De Escaetoribus. Mag. Rot. Stat. membr. 35. Dorso, 8c Rot. 
Claus. 29. E. 1. membr. 14. Dorso. 

Stat. de Lincolne. Mag. Rot. Stat. membr. 32. 

Slat, de Priscis. Rot. Mag. Stat. membr. 33. in Schedule de 
libertatibus perquirendis, vel Rot. Claus. 27. E. 1. membr. 24. 

Stat. de Acton Burnel. Rot. Mag. Stat. membr. 46. Dorso, 8c 
Rot. Claus. 11. E. I. membr. 2. 

Juramentum Vicecomit. Rot. Mag. Stat. membr. 34. Dorso, 
& Rot. Claus. 5. E. 2. membr. 23. 

Articuli Stat. Gloucestriae. Rot. Claus. 2. E. 2. Pars. 2. 
membr. 8. 

De Pistoribus 8c Braciatoribus. 2. Pars, Claus, vet Pat. 2. R. 2* 
meinbr. 29. ■ 

De asportatis Religiosor. Mag. Rot. Stat. membr. S3. 

c 



18 


THE HISTORY OF THE 


Westm. 4. De Vicecomitibus & Viridi Caera. Rot. Mag. Stat. 
membr. S3, in Dorso. 

Confirmationes Chartarum. Mag. Rot. Stat. membr. 28. 

De Terris^ Tempiariorum. Mag. Rot. Stat. membr. 31* in 
Dorso, & Claus. 17. E. 2. membr. 4. 

Litera patens super Prisis bonorum Cleri. Rot. Mag. Stat. 
membr. 33. in Dorso. 

De Forma mittendi Extractas ad Scaccar. Rot. Mag. Stat. 
membr. 30. & membr. 36. in Dorso. 

Statu turn de Scaccar. Mag. Rot. Stat. 

Statutum de Rutland. Rot. Claus. 12. E. 1. 

Ordinatio Forestae. Mag. Rot. Stat. membr. 30. & Rot. Claus. 
17. E. 2. Pars. 2. membr. 3. 

According to a strict enquiry made about thirty years since, 
these were all the old statutes of the tirties of Henry HI. Edward I. 
and Edward II. that were then to be found of record; what other 
statutes have been found since, I know not. 

The ordinance called Butler’s, for the heir to punish waste in 
the life of the ancestor, though it be of record in the parliament 
book of Edward I. yet it never was a statute, nor ever so received; 
but only some constitution of the king’s counsel, or lords in par¬ 
liament, and which never obtained the strength or force of an act 
of parliament (a). 

Now the statutes that ensue, though most of them are unques¬ 
tionable acts of parliament, yet are not of record that I know of, 
but only their memorials preserved in ancient printed and manu¬ 
script books of statutes; yet they are at this day, # for the most 
part, generally accepted and taken as acts of parliament, though 
some of them are now antiquated and of little use; viz. 

The statutes of Merton, Marlbridge, Westm* 1. Explanatio 
Statuti Gloucestriae, De Cliampertio, De Visu Frankplegii, De 
Pane & Cervisia, Articuli Inquisitronis super stat. de Winton, 
Circumspecte Agatis, De Districtione Scaccarii, De Conspira- 
tionibus, De Vocatis and Warrant. Statut. de Carliol, De Prae- 
rogativa Regis, De Modo faciendi Homag. De Wardis & Releivis, 
Dies Communis in Banco, Stat. de Bigamis, Dies communes hi 

(a) Whatever was begun by the the statute was an act made by the 
commons, was anciently termed Peti - lords and commons, and consented to 
tion ; for they had no jurisdiction, or by the King. Elsyn. c. 1. 4 Inst. 25.186. 
power to ordain ; and whatever was Rot. Pari. 37 Eel. 3. no. 38. 
commenced by the lords, an ordinance ; 
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Banco in casu consimili. Stat. Hiberni®, Dc Quo Warranto, 
De Essoin calumpniand. Judicium Collistrigii, De Frangentibtis 
Prisonar*. De Malefactoribus in Parcis, De'Consultationibus, 
De Officio Coronatoris, De Protectionibus, Sententia lata super 
Chartas, Modus levandi Fines, Statut. de Gavelet, De Militibus, 
De Vasto, De Anno Bissextili, De Appcllatis, De Extent* 
Manerii, Compositio Mensarum vel Computatio Mensarum, Stat. 
de Quo Warranto, Ordinaiio de Inqnisitionibus, Ordinatio de 
Foresta, De Admensura Terr®, De Dimissione Denarior. Stat. 
de Quo Warranto Novum, Ne Rector prosternat Arbore9 ia 
Caemeterio, Consuetudines, & Assisa de Foresta, Compositio de 
Ponderibus, De Tallagio, De Visu Terr® & Servitio Regis, Com¬ 
positio Ulnarum & Particarum, De Terris amortizandis, Dictum 
de Kenelworth, &c. 

From whence we may collect these two observations, viz. 

First, that although the record itself be not extant, yet general 
statutes made within time of memory, namely, since ]. Richardi 
primi, do not Jose their strength, if any authentical memorials 
thereof are in books, and seconded with a general received tradi¬ 
tion attesting and approving the same (a). 

Secondly, that many records, even of acts of parliament, have 
in long process of time been lost, and possibly the things them¬ 
selves forgotten at this day; which yet, in or near the times 
wherein they were made, might cause many of those authoritative 
alterations in some things touching the proceedings and decisions 
in law ; the original cause of which change being otherwise at this 
day hid and unknown to us. And indeed, histories and annals 
give us an account of the suffrages of many parliaments, whereof 
we at this time have none, or few footsteps extant in records or 
acts of parliament* The instance of the great parliament at 
Oxford, about the fortieth of Henry III. may, among many 
others of like nature, be a concurrent evidence of this. For 
though we have mention made in our histories of many constitu¬ 
tions made in the said parliament at Oxford, and which occasioned 


(a) As there arc some statutes in 
print which are not to be found on 
record, so there are several on record 
which have never yet been printed. 
Sir Edw. Coke has enumerated many 
of this kind. 8. Rep. the Prince’s case. 
But the reader will meet with several 
in the appendix to my quarto edition 

C 


of the Statutes at large, not noticed 
by Coke or any other person; some ol 
which afford not only gratification to 
the antiquary, but information to the 
lawyer and the historian. See also the 
valuable Index to the Statutes at large, 
lately published by Mr. Raithby. 

2 
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much trouble in the kingdom, yet we have no monuments or 
record concerning that parliament, or what those constitutions 
were. 

And thus much shall serve touching those old statutes or leges 
scripta, or acts of parliament, made in the times of those three 
kings, Henry III. Edward I. and Edward II. Those that follow 
in the times of Edward III. and the succeeding kings, are drawn 
down in a continued series of time, and are extant of record in 
the parliament rolls, and in the statute rolls, without any remark* 
able omission; and therefore 1 shall say* nothing of them. 
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CHAP. II. 

Concerning the lex non scripta, i. e. the common or municipal law 
of this kingdom (a). 

In the former chapter, I have given you a short account, of that 
part of the laws of England, which is called lex scripta; namely, 
statutes or acts of parliament, which in their original formation 
are reduced into writing, and are so preserved in their original 
form, and in the same stile and words wherein they were first 
made. I now come to that part of our laws called lex non scripta , 
under which I include, not only general customs, or the common 
law properly so called, but even those more particular laws and 
customs, applicable to certain courts and persons, whereof more 
hereafter. 

And when I call those parts of our laws leges non scripta , I do* 
not mean as if those laws were only oral, or communicated 
from the former ages to the later, merely by word; for all those 
laws have their several monuments in writing, whereby they are 
transferred from one age to another, and without which they 
would soon lose all kind of certainty: for as the civil and canon 
laws have their renponsa prudentnm consilia et decisions , i. e. their 
canons, decrees, and decretal determinations, extant in writing; 
so those laws of England which are not comprised under the 
title of acts of parliament, are for the most part extant in records 
of pleas, proceedings, and judgments; in books of reports, and 
judicial decisions; in tractates of learned men's arguments and 
opinions, preserved from antient limes, and still extant in writing. 

But I therefore stile those parts of the law leges non scripta , 
because their authoritative and original institutions are not set 
down in writing in that manner or with that authority that acts 
of parliament are; but they are grown into use, and have ac¬ 
quired their binding power and the force of laws, by a long 
and immemorial usage, and by the strength of custom and 

(a) See the third section to the In- lies; and the case of Burdett v. Abbot, 
traduction of Blackstone*s Comments» 14 East. 1.—end 4 Taunt. 401. 
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reception in this kingdom (a). The matters indeed, and the sub¬ 
stance of those laws, are in writing, but the formal and obliging 
force and power of them grows by long custom and use, as will 
fully appear in the ensuing discourse. 

The municipal laws of this kingdom, which I thus call leges 
non script#, are of a vast extent, and indeed, include in their ge¬ 
nerality, all those several laws which are allowed as the rule and 
direction of justice and judicial proceedings, and which are appli¬ 
cable to all those various subjects about which justice is convers¬ 
ant. I shall, for more order, and the better to guide my reader, 
distinguish them into two kinds, viz . 

First, The common law, as it is taken in its proper and usual 
acceptation. 

Secondly, Those particular laws, applicable to particular sub¬ 
jects, matters, or courts. 

Touching the former, viz . the common law, in its usual and 
proper acceptation. This is that law, by which proceedings and 
determinations, in the king’s ordinary courts of justice, are directed 
and guided. This directs the course of descents of lands, and the 
kinds; the natures, and the extents and qualifications of estates; 
therein also, the manner, forms, ceremonies, and solemnities of 
transferring estates from one to another; the rules of settling, 
acquiring, and transferring of properties; the forms, solemnities, 
and obligation of contracts; the rules and directions for the ex¬ 
position of wills, deeds, and acts of parliament; the process, pro¬ 
ceedings, judgments, and executions of the king's ordinary.courts 
of justice; the limits, bounds, and extents of courts, and their ju¬ 
risdictions; the several kinds of temporal offences and punish¬ 
ments at common law, and the manner of the application of the 
Several kinds of punishments; and infinite more particulars, which 
extend themselves as large, as the many exigencies in the distri¬ 
bution of the king's ordinary justice requires. 

And besides these more common and ordinary matters to 
which the common law extends, it likewise includes the laws ap¬ 
plicable to divers matters of very great moment. And though 
by reason of that application, the said common law assumes divers 
denominations, yet they are but branches and parts of it; like as 
the same ocean, though it many times receives a different name 

(a) The Roman law, de jure non tutni mores , consensu utentium compro - 
scripto, says, sine scripto jus venit, bati, legem imilontur, Inst,, 1. 1. t. 2. 
quod uses afprobavit; nom dwr s. 9. 
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from the province, shire, island, or country to which it i$ conti¬ 
guous, yet these are but parts of the same ocean. 

Thus the common law includes lex precrogativa («), as it is 
applied with certain rules to that great business of the king’s pre¬ 
rogative. So it is called lex Joresta, as it is applied under its spe¬ 
cial and proper rules to the business of forests. So it is called lex 
mercatoria (6), as it is applied under its proper rules to the busfness 
of trade and commerce. And many more instances of like nature 
may be given. Nay, the various and particular customs of cities, 
towns and manors, are thus far parts of the common law (c), as 
they are applicable to those particular places, which will appear 
from these observations, viz. 

First, the common law does determine what of those customs 
are good and reasonable, and what are unreasonable and void. 
Secondly, the common law gives to those customs that it adjudges 
reasonable, the force and efficacy of their obligation. Thirdly, 
the common law determines what is that continuance of time, that 
is sufficient to make such a custom. Fourthly, the common law 
does interpose and authoritatively decide the exposition, limits 
and extension of such customs. 

This common law, though the usage, practice, and decisions 
of the king’s courts of justice may expound and evidence, and be 
of great use to illustrate and explain it, yet it cannot be authori¬ 
tatively altered or changed but by act of parliament. But of 
this common law, and the reason of its denomination, more at 
large hereafter. 

Noto, secondly, as to those particular laws before mentioned, 
which are applicable to particular matters, subjects, or courts. 
These make up the second branch of the laws of England, which 
I include under the general term Of leges non script#. By those’ 
particular laws, l mean the laws ecclesiastical and the civil law, 
so far forth as they are admitted in certain courts, and certain 
matters allowed to the decision of those courts, whereof here¬ 
after. 

It is true that those civil aud ecclesiastical laws, are indeed 
written laws; the civil law being contained in their pandects and 
the institutions of Justinian, &c. their imperial constitutions or 

(a) Blac. Com. 1. 1. c. 7. a maxim of law, that u cuilibet in sua 

( b ) 8 Rep. 126. Cro. Car. 347. It is " arte credendum est.” 

(c) Blac. Com. 1. v. 74. seq. 
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codes answering to our leges scripta, or statutes (a); and the c 
or ecclesiastical laws, contained for the most part, in the ca 
and constitutions of councils and popes, collected in their L 
turn Gratiani , and the decretal epistles of popes; which mak 
the body of their corpus juris canonici; together with hug< 
lumes of councils and expositions, decisions, and tractab 
learned civilians and canonists, relating to both laws. So it: 
n\ay seem, at first view, very improper to rank these unde; 
branch of leges non script# , or unwritten laws. 

But I have for the following reason ranged these laws ai 
the unwritten laws of England, viz. because it is most plain 3 
neither the canon law, nor the civil law, have any obligatic 
laws, within this kingdom, upon any account that the pop 
emperors made those laws, canons, rescripts, or determine 
or, because Justinian compiled their corpus juris civilis, an 
his edicts confirmed and published the same as authentical 
because this, or that council, or pope, made those or these ct 
or decrees; or because Gratian, or Gregory, or Boniface, or 
ment, did, as much as in them lay, authenticate this or that 
of canons or institutions (ft). For the king 6f England doe 
recognise any foreign authority, as superior, or equal, to hi 
this kingdom ; neither do any laws of the pope, or emper 
they are such, bind here. But all the strength that either the 
or imperial laws have obtained in this kingdom, is only be* 
they have been received and admitted, either by the consc 
parliament, and so are part of the statute laws of the king 
or else, by immemorial usage and custom in some particular 
and courts, and no otherwise. And therefore, as far as such 
are received and allowed of here, so far they obtain and no far 
and the authority and force they have here is not founded c 
derived from themselves. For they bind no more with us, 
our laws bind in Rome or Italy. But their authority is fov 
merely on their being admitted and received by us, which 

t 

(a) For a correct and concise idea of 
the Roman jurisprudence, and a suc¬ 
cinct account ot the code, pandects, 
novels, and institutes of Justinian, see 
Gib. Hist. 5 v. oct. c. 44. and Anc. 

Univ. Hist. vol. xiv. 465. The vain 
titles of the victories of Justinian (says 
Gibbon) are crumbled into dust; but 


the name of the legislator is ins 
on a fair and everlasting mcfm 
See post. Cap. VII. 

(6) A truth which stood in n< 
of proof. Hale in this instant 
been thought rather to posse! 
warmth of a partizan, than the c< 
of an historian. 
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gives them their authoritative essence, and qualifies their obliga¬ 
tion (A). 

And hence it is, that even in those courts where the use of 
those laws is indulged, according to that reception which has 
been allowed them, if they exceed the bounds of that reception, 
by extending themselves to other matters than has been allowed 
them; or if those courts proceed according to that law, when it is 
controuled by the common law of the kingdom; the common law 
does and may prohibit and punish them: and it will not be a suf¬ 
ficient answer for them to tell the king’s courts, that Justinian or 
pope Gregory have decreed otherwise (a). For we are not bound 

(A) All the strength that either the papal or the imperial laws have obtained 
in this, or indeed in any other State in Europe, is only because they have been 
admitted and received, by immemorial usage and custom, in some particular cases 
and in some particular courts; then, to use the words of Mr. justice Blackstone, 
they form a branch of the leges non scripts , or customary law; or else, because 
they are in some other cases introduced by consent of parliament, and then they 
owe their validity to the leges scripts , or statute law. This is declared by the 
express and remarkable words of the statute 95 Hen. 8. c. 21. intituled, “the 
K act concerning Peter-pence and Dispensations.*’ “ Your grace*s realm, (says 
“ the statute) recognizing no superior under God but only your grace, hath been 
“ and is free from subjection to any man’s laws, but only to such as have been 
“ devised, made and obtained within this realm, for the wealth of the same, or 
“ to such other as by sufferance of your grace, and your progenitors, the people 
“ of this your realm have taken at their free liberty, by their own consent, to be 
* used amongst them, and have bound themselves by lonq use and custom 
“ to the observance of the same, not as to the observance of laws of any foreign 
“ prince, potentate or prelate, but as to the customed and antient laws of this 
“realm,' originally established as laws of the same, by the said sufferance, con- 
“ sent, sand custom, and none otherwise.” For an elegant enquiry into the canon 
and Roman law, and when the study of law, as a science, became a distinct em¬ 
ployment, see Dr. Robertson’s Hist. Emp. Cha. V. oct. 1 v. 74, 76, 78, 81, 381. 
and note 25 of that admirable work. 2 Inst. 97. Dav. 70. 


(a) For which reason, it becomes 
highly necessary for every civilian and 
canonist, who would act with safety as 
a judge, or with reputation as an advo¬ 
cate, to know in what cases, and how 
far, the English laws have given sanc¬ 
tion to the Roman; ip what points the 
latter are rejected; where they are both 
so intermixed and blended together, as 
to form certain supplemental parts of 
the common law of England, distin¬ 
guished by the titles of the king’s mari¬ 
time, the king’s military, and the king’s 
ecclesiastical law. The propriety of 


which enquiry the university of Oxford 
has for more than a century so thorough¬ 
ly seen, that in her statutes (tit. vii. 
sect. 2.) she appoints, that one of the 
three questions to be annually discussed 
at the act by the jurist-inceptors shall 
relate to the common law; subjoining 
this reason, “ quia juris civilis studio 
“ sos decet baud imperitos esse juris 
“ municipals, et differentias exten pa- 
“ triique juris notas habere.” And the 
statutes of the university of Cambridge 
(stat. Eliz. R. c. 14. Cowell Institut. in 
proemio) speak expressly to the same 
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by their decrees further, or otherwise, than as the kingdom here 
has, as it were, transposed the same into the common and munici¬ 
pal laws of the realm; either by admission of, or by enacting the 
same, which is that alone which can make them of any force in 
England (B). I need not give particular instances herein; the 
truth thereof is plain and evident, and we need go no further than 
the statutes of 24 H. 8 . c. 12. 25 H. 8. c. 19, 20, 21. and the 
learned notes of Selden upon Fleta, and the records there cited. 
Nor shall I spend much time touching the use of those laws in 
the several courts in this kingdom; but will only briefly mention 
some few things concerning them. 

There are three courts of note, wherein the civil, and in one 
of them the canon or ecclesiastical, law has been, with certain 
restrictions, allowed in this kingdom, viz. First, the courts eccle¬ 
siastical of the bishops, and their derivative officers. Secondly, 
the admiralty court. Thirdly, the curia militarise or court of the 
constable and marshal, or persons commissioned to exercise that 
jurisdiction. I shall touch a little upon each of these. 

First, the ecclesiastical courts. They are of two kinds, viz. 
First, such as are derived immediately by the king's commission; 
such was formerly the court of high commission; which though, 
without the help of an act of parliament, it could not in matters 
of ecclesiastical cognizance, use any temporal punishment or cen¬ 
sure, as fine, imprisonment, &c. (a) yet even by the common law, 
the kings of England, being delivered from papal usurpation, 
might grant a commission to hear and determine ecclesiastical 
causes and offences, according to the king’s ecclesiastical law, as 
Cawdry’s case, Coke’s fifth Report. Secondly, such as are not 

(B) In the primitive church, the laity were present at all synods; when the 
Empire became Christian, no canon was made without the emperor’s consent, 
which included that of the people; he having in himself the whole legislative 
power, which our kings have not. If therefore the king and clergy make a canon, 
it binds th$ clergy in re ecclesiastic ^, but does not bind laymen, who are not 
represented in convocation; whose consent is neither asked nor given. 1. Salk. 
412. 12 Co. 72. 2 Inst. 57. 647, 653, 657. 2 Rol. Abr. 226, 454. Mo. 782. 
Br. Ordinary, 1. 2 Cro. 670. 2 Brownl. 38. Cro. Car. 588. Palmer, 379. 
3 Salk. 318. 2 Ventr. 44. 2 Lev. 222. 2 Inst. 97. Cases temp, lord Hard- 
wicke, 57, 326, 395. 2 Stran. 1057. And see, on the ecclesiastical power, 
during the middle ages, Iiallam’s View, c. 7. 

effect. Blac. Com. 1. v. 15. Seld. in (a) 11 Co. 44. a. Gibs. Cod. 
Fletam. 5. Rep. Caudreyscase, passim, prsef. 

2 Inst. 509. 
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lerived by any immediate commission from the king. But the 
tws of England have annexed to certain offices, ecclesiastical 
•visdiction, as incident to such offices. Thus every bishop by 
lis election and confirmation, even before consecration, had eccle- 
iastical jurisdiction annexed to his office, as judex ordinariva 
rithin his diocese (a). And divers abbots anciently, and most 
rchdeacons at this day (A), by usage, have had the like jurisdic- 
ioo within certain limits and precincts. 

But although these prejudices ordinarily and have ecclesiastical 
urisdiction annexed to their ecclesiastical offices, yet this juris* 
fiction ecclesiastical in foro exteriori is derived from the crown of 
England. For there is no external jurisdiction, whether ecclcsi- 
istical or civil, within this realm, but what is derived from the 
nown. It is true, both anciently and at this day, the process of 
cclesiastical courts runs in the name, and issues under the seal, of 
be bishop; and that practice stands so at this day by virtue of 
everal acts of parliament, too long here to recount. But that is 
10 impediment of their deriving their jurisdictions from the 
rrdwn. For till 27 H. 8. cap. 24. the process in counties pala- 
ine, ran in the name of the counts palatine, yet no man ever 
Ipubted but that palatine jurisdictions were derived from the 
frown ( c ). 

Touching the severance of the bishop’s consistory from the 
herifTs court, see the charter of king William I. and Mr. Selden’s 
lotes on Eadmerus. And see the fifth chapter of this History (d). 

Now the matters of ecclesiastical jurisdiction are of two kinds, 
:riminal and civil. 

The criminal proceedings extend to such crimes, as by the 
aws of this kingdom are of ecclesiastical cognizance; as heresy, 
brnication, adultery, and some others; wherein their proceedings 
ure, pro reformatione morvm , <5f pro salute anima . And the reason 
why they have conuzance of those and the like offences, and not 
)f others, as murder, theft, burglary, &c. is not so much from the 
iwture of the offence; for surely the one is as much a sin as the 


* (a) So, if a serjeant hath a patent 
rom the king, appointing him to be 
of the C. P. ne may take a conu¬ 
sance of a fine, before he be sworn, 
tithont dadim * pot. C 6. on Fines. 

(b) For instance, the archdeacon of 
Richmond, the dean of Battle, &c. 

(e) Every county palatine had jura 
tgoMo, and no wnt of the king, would 


run thither, except a writ of error;— 
which, being the dernier resort, and 
last appeal, is excepted in all their 
charters. David. 62. Dy. 321. 

(d) For the various species of courts 
ecclesiastical, see a brief account in the 
third volume of Blackstone’s Common* 
taries, from page 61 to 68. 
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other; and therefore if their cognizance were of offences quatcnus 
peccata contra Deum, it would extend to all sins whatsoever, it 
being against God’s law ; but the true reason is, because the law 
of the land has indulged unto that jurisdiction the conuzance 
of some crimes, and not of others. 

The civil causes committed to their cognizance, wherein the 
proceedings are ad instantiam partis , ordinarily are matters of 
tithes; rights of institution and induction to ecclesiastical bene¬ 
fices; cases of matrimony and divorces; testamentary causes, 
and the incidents thereunto; as insinuation or probation of testa¬ 
ments, controversies touching the same, and of legacies of 
goods and monies, &c. 

Although de jure communi the cognizance of wills and testa¬ 
ments does not belong to the ecclesiastical court, but to the tem¬ 
poral or civil jurisdiction ; yet de consuetudine Anglia pertinet ad 
judices ecclesiasticos, as Linwood himself agrees, Exercit. de Testa - 
mentis , cap. 4. in Glossa. So that it is the custom or law of Eng¬ 
land that gives the extent and limits of their external jurisdiction 
in fora contentioso (a). 

The rule by which they proceed is the canon law, but not in 
its full latitude; and only so far as it stands uncorrected, either by 
contrary acts of parliament, or the common law and custom of 
England. For there are divers canons made in ancient times, and 
decretals of the popes, that never were admitted here in England, 
and particularly in relation to tithes; many things being by our 
laws privileged from tithes, which by the canon law are charge¬ 
able, (as timber, ore, coals, 8cc.) without a special custom sub¬ 
jecting them thereunto (C). 

* 

( a ) Hob. 84. 296. Dav. 51. 97. Brac. 1. 2. c. 26. s. 2. Perk. s. 486* 
Pldwd. 279. Blac. Com. 3. v. 87. 


(C.) Keilw. 181. The canon law is a collection of ecclesiastical constitution*, 
decisions, and maxims, taken partly from Scripture, partly from the ancient Coun¬ 
oils, and partly from the decrees of Popes, and the reports and sayings of the 
primitive Fathers, whereby all matters of polity in the Roman church are regi t*' 
lated.. 

The canon law which obtained throughout the west, till the twelfth century, 
was the collection of canons made by Dionysius Exiguus in 520, the capitularies 
of Charlemagne, and the decrees of the Popes, from Siricius to Anastasius. No 
regard was had to any thing not comprized in these; and the French, still main- 
tain the rights of the Gallican church, to consist in their not being obliged to 
admit any thing else, but to be at liberty to reject all innovations made in the 
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. Where the canon law, or the Stylus Curia , is silent, the civil 
law is taken in as a director; especially in points of exposition 
and determination, touching wills and legacies. 

canonical jurisprudence since that compilation, as well as papal decrees before 

Siricins. 

Indeed, between the eighth and eleventh centuries, the canon law was mixed 
and confounded with the papal decrees, from St. Clement to Siricius, which till 
then bad been unknown. This gave occasion to a new reform, or body of the 
canon law; which is the collection still extant under the title of Concordia Di a- 
cwdantivm Canonum , first made by Ivo in 1114, and perfected in 1151 by Gra- 
thut, a Benedictine monk, from Texts of scripture, Councils, and sentiments of 
the Fathers, in the several points of ecclesiastical polity; and containing those 
constitutions which have been denominated, by way of eminence, the Decrees, 
and forming the first part of the canon law. It is now generally known by the 
name of the Decretum of G ration, which was formed in imitation of the Pan¬ 
dects of Justinian; and is a confused, unmethodical compilation, full of errors 
and forgeries. The second part of the canon law consists of the decrees of the 
Popes, from the time of Pope Alexander III. to Pope Gregory IX. and published 
under the auspices of that pope, about the year 1230, in five books, entitled 
Dccretalia Gregorii Noni. 

In 1298 Pope Boniface VIII. continued the papal decrees as far as his time, 
under the title of Sextus Decretalium . To these, Pope John XXII. added the 
Clementines, or the five books of the constitution of his predecessor Clement V. 
first published about the year 1317. And to all these were afterwards added, 
twenty constitutions of the said Pope John, called the Extravagantes ; and some 
other constitutions of his successors called Extravagantes Communes. These are 
usually called the Decretals. 

Ail these compose the body of the canon law; which, including the com¬ 
ments, make three volumes in folio; the rule and measure of church government. 
Indeed with us, since the Reformation, the canon law has been much abridged 
and restrained; only so much of it obtaining, as is consistent with the common 
and statute laws of the realm, and the doctrine of the established church. Be¬ 
tides the foreign canon law, we have our legatine and provincial constitutions. In 
the reign of Henry VIII. it was enacted, that the canon law should be reviewed, 
and till that review took place, such canons, constitutions, ordinances, and synods 
als provincial, as had been made, and were not repugnant to tho law of the 
land, or the king's prerogative, should be used and executed. The review was 
proposed again in the reign of Edward VI. and of Queen Elizabeth'; but as it 
was never accomplished, the authority of the canon law in England depends 
upon the statute of 25 Henry VIII. c. 19. which was repealed indeed by Queen 
Mary*, but again revived by 1 Eliz. c. 1. 

Tire constitutions and canons made in the convocation of the provinee of 
Canterbury in 1603, though ratified by the king, and soon after adopted in the 
province of York, never obtained a parliamentary confirmation; and it has been 
therefore adjudged, that they do not bind the laity, however the clergy may regard 
them. Stra. 1057. 


* 1 and 2 Pb. and M. c. 8. 
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But things that are of temporal cognizance only, cannot bj 
charter be delivered over to ecclesiastical jurisdiction, nor b4 
judged according to the rules of the canon or civil law; which ii 
aliud examen, and not competent to the nature of things of com* 
mon law cognizance. And therefore, Mich. 8. H. 4. Rot. 78 
coram Rege , when the chancellor of Oxford proceeded according 
to the rule of the civil law in a case of debt, the judgment wa 
reversed in B. R.—Wherein the principal error assigned was 
because they proceeded per legem civilem ubi quilibet legeus domin 
regis regni sui Anglia in quibuscvnque placitis Sf querelis infra ho 
reguum factis <5f emergentibus de ure tractari debet per com mun e « 
legem Anglia . And although king H. 8. 14 anno regni sui , grants 
to the university a liberal charter, to proceed according to the us 
of the university, viz. by a Course much conformed to the citi 
law, yet that charter had not been sufficient, to have warrant* 
such proceedings, without the help of an act of parliament. Aft 
therefor^ in 13 Eliz. an act passed, whereby that charter waa ii 
effect enacted; and ’tis thereby that at this day they have a kid* 
of civil law procedure, even in matters that are of themselves o 
common law cognizance, where either of the parties to the sui 
are privileged (a). 

The coercion or execution of the sentence in ecclesiastic* 
courts, is only by excommunication of the person contunlaotous 
and upon signification thereof into chancery, a writ de excommu 
nicatio capiendo issues, whereby the party is imprisoned till obe 
dience yielded to the sentence (6). But besides this coercioi 

On the use of the canon law, what shall be so called, and what canons bin* 
see Com. D. 2. v. oct. 165. and the elaborate judgment of lord Hardwicke in ti 
case of Middleton, and wife, v. Crofts, 2 Atk. 650. And as to this general s* 
premacy, affected by the Roman church over mankind, in the twelfth and thi 
teenth*centuries, see Hallam’s View, c. 7. 


(а) Vide 13 Eliz. c. 29. and Blac. 
Com. 3. v. 83,84,85. 

(б) The writ proceeds ex gratia Re- 
git; and if x any one be unjustly excom¬ 
municated, he may not only sustain an 
action agaiust the bishop, but the 
bishop may be indicted at the suit of 
the king. 2 Inst. 623. Dr. and Stud. 
lib.2.c. S2. See also the case of Beau- 
rain v. Sir W. Sc6tt, tried 6 Mar. 1813, 
before lord Ellen borough, and publish¬ 
ed in 1814. Excommunication, in the 
Saxon times, was indeed pronounced by 


the clergy, but determined by the to 
which, in the first conception, wj 
framed in parliament. Bac. on Sel 
fo. 59. c. 39. and because the power 
excommunication, and its consequence 
are indulged to the ecclesiastical cowl 
who have it not de jure, in all case 
the writ of significavit , whenever tl 
party is excommunicated, must n 
only state the suit, but expressly St* 
the cause of excommunication. * Im 
615, 623. F. N. B. 64. f. 
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the sentences of the ecclesiastical courts, touching some mat¬ 
ters, do introduce a seal effect, without any other execution. 
As a divorce cL vinculo matrimonii, for the causes of consanguinity, 
precontract, or frigidity, do induce a legal dissolution of the mar- 
riage (a). So a sentence of deprivation from an ecclesiastical 
benefice, does by virtue of the very sentence, without any other 
coercion or execution, introduce a full determination of the inte¬ 
rest of the person deprived (6). 

And thus much concerning the ecclesiastical courts, and the 
use of the canon or civil law in them, as they are the rule and 
direction of proceedings therein (D). 


(j) Because such marriages were 
void, ab initio. 1 Sid. 13. Dy. 105. 
pi. IT. S Inst. 93. 4 Co. 29. 

(5) Deprivation, is in some degree 
subject to the temporal jurisdiction; 
for a deprivation may be remitted bv a 
pardon, unless where an act of parlia¬ 
ment is interposed. The parson of Is- 
boek in Leicestershire was deprived for 
adultery, and the offence was afterwards 


pardoned, and adjudged that he should 
become parson again, without any de¬ 
claratory sentence that the deprivation 
was null; 1st. because the judgment 
of the pardon belongs to the temporal 
court; and 2dly. because the founda¬ 
tion of the sentence being discharged, 
the dependants roust he so too. 6 Co. 
13. b. Dy. 135. pi. 19. Hob. 1G7. 293. 


(D) Numerous authorities may be educed, to prove that the power of the 
ecclesiastical courts has been recognised by common law, and that, in general, 
their decisions are considered as conclusive, upon every question over which they 
have been accustomed te exercise original jurisdiction. The case of the duchess 
of Kingston however, affords considerable information on this subject. 

In the year 1776, her grace was tried before the peers in parliament, for 
bigamy; the indictment stating that she, “ being the wife of Augustus John 
“ Hervey, feloniously did marry and take to husband Evelyn Pierrepont, duke 
“ of Kingston, her former husband being then alive.” After she had pleaded to 
the indictment, and before the case on the part of the prosecution was entered 
into, she observed, that in respect to the supposed contract of marriage with Mr. 
Hervey, and which was the sole ground of prosecution, she had, prior to her 
marriage with the duke of Kingston, instituted a suit in the consistory court of 
the bishop of London causa jactitationis matrimonii; in which suit Mr. Hervey 
was the party libelled, and of course the party defendant; that though in his 
defence he insisted on the marriage, yet the court ecclesiastical decreed that she 
was free from any matrimpnial contract with Mr. Hervey; that the sentence 
being unreversed and unimpeached, was, as she humbly conceived, conclusive; 
she therefore inferred that no other evidence ought to be received in respect to 
that pretended marriage; for as a court of competent jurisdiction had decided 
die point, it would not only be illegal, but in vain, to call parole evidence to sub¬ 
stantiate the feet. 

After some altercation, the proceedings in the suit of jactitation were permit¬ 
ted to be read de bene esse . By the sentence it was in form decreed that die 
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Secondly, the second special jurisdiction wherein th$ civil law 
is allowed, at least as a director or rule in some cases, is the 

defendant was “ free from all matrimonial contracts or espousals; more especially 
with the said Augustus John Hervey,” who was, by the sentence, enjoined to 
“ perpetual silence as to the premises libellate.” 

This sentence being read, the counsel for her grace, after stating that she had, 
subsequent to the sentence and in confidence of its legality, married the late duke 
of Kingston, observed, that they did not know of any court in which the consti¬ 
tution of this kingdom bad vested authority to decide on the rights of marriage, 
but the ecclesiastical; and they believed it would not now be contended, that the 
coarts of common law had any such original jurisdiction. They admitted that 
marriage might incidentally be determined in the courts of common law, be¬ 
cause such determinations were absolutely necessary to the due administration of 
justice; hut they insisted, that whenever the proper forum had decided on the 
question, the courts of common law had never taken upon themselves to examine 
into the grounds, nor in the least to question the validity of its decision. Hence 
they submitted that the sentence, being unimpeached and not reversed, was con¬ 
clusive, so long as it remained in force, and that of necessity it must he received in 
evidence in all places, where the subject of that marriage should become a point 
of litigation; on the whole, therefore, they trusted that it would repel all testi¬ 
mony, and of consequence, make it improper to state any. That there was no 
ground to impeach the sentence; that it was final and conclusive; die indict¬ 
ment was therefore indefensible; and as no evidence could be received, it would 
be idle and impertinent to state any. 

The counsel for the prosecution, after premising that the argument was of a 
singular complexion, upon a point perfeedy new in experience, not analogous to 
any known rule of proceeding in similar cases, nor founded on any principle 
which had been stated, insisted that if the sentence was a definitive and preclusive 
objection to all enquiry, the prisoner ought tp have pleaded it in bar of the in¬ 
dictment ; or have relied upon it in evidence, under her plea of not guilty. To 
say that such a motion was wholly unprecedented, went, as they contended, a 
great way in conclusion against it. To say that such a rule would be inconsistent 
with the plea, and repugnant to the record, seemed to them obviously decisive. 
“ After putting herself for trial upon God and your lordships, she beseeches you 
^ not to hear her tried. By this mode every species and colour of guilt, within 
M the compass of the indictment, is necessarily admitted; the crime must there- 
i€ fore be taken as proved in its greatest extent, with every base and every 
“ hateful aggravation that it can possibly admit; the first marriage solemnly ce- 
“ lebrated, perfectly consummated; the second, wickedly accomplished by prac- 
“ thing a concerted fraud upon a court of justice, and that in order to obtain a 
u collusive sentence against the* first.” That the motion was wholly inadmissi¬ 
ble ; that it was inconsistent with and repugnant to all order, and every mode of 
trial, to debate on imaginary topics of defence, before the charge was publicly and 
fully heard; that it was equally so for the court to resolve abstract questions upon 
hypothetical grounds; and that the sentence was conclusive upon the prisoner, 
but merely void as against the rest of the world. 
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idmiral court or jurisdiction. This jurisdiction is derived also 
ram the crown of England;—either immediately by commission 

The lords ordered that the following questions should be put to the judges, 

ur. 

Whether a sentence of the spiritual court against a marriage, in a suit of jac¬ 
titation of marriage, is conclusive evidence, so as to stop the counsel for the 
crown from proving the said marriage in an indictment for polygamy ? 

[. Whether admitting such sentence to be conclusive upon such indictment, 
the counsel for the crown, may be admitted to avoid the effect of such 
sentence, by proving the same to have been obtained by fraud or collusion? 

The chief justice of the common pleas 9 , delivered the following, unanimous 
pinion upon the questions. 

Ur lords. 

What has been said at the bar is certainly true, as a general principle, that a 
■ntartion between two parties, iu judicial proceedings, ought not to be binding 
mo a third; for it would be unjust to bind any person who could not be ad- 
ittnd to make a defence, or to examine witnesses, or to appeal from a judgm¬ 
ent he might think erroneous; and therefore the depositions of witnesses in 
icther cause, in proof of a fact, the verdict of a jury finding the fact, and the ' 
dfement of t{ie court upon the fact found, although evidence against the parties, 
d ell claiming under thRm, are not, in general, to be used to the prejudice of 
’angers. There are some exceptions to this general rule, founded upon parti- 
far reasons, but not being applicable to the present subject, it is unnecessary to 
kte them. 

From the variety of cases, relative to judgments being given in evidence, in 
ril suits, these two deductions seem to follow as generally true. First, that the 
djgment of a court of concurrent jurisdiction, directly upon the point, is as a 
bo, a bar, or as evidence conclusive, between the same parties, upon the same 
■Iter, directly in question in another court. Secondly, that the judgment of a 
art of exclusive jurisdiction, directly upon the point, is, in like manner, Coa- 
tshre upon the same matter, between the same parties, coming incidentally in 
motion in another court, for a different purpose. But neither the judgment of 
mncurrent or exclusive jurisdiction, is evidence of any matter which came coi- 
berally in question, though within their jurisdiction; nor of any matter inci- 
tntaUy cognizable; nor of any matter to be inferred by argument from the 

Upon tbe subject of marriage, the spiritual court has the sole and exclusive 
ignizance of questioning and deciding directly, the legality of marriage; and of 
duvoag, specifically, the rights and obligations, respecting persons depending 
ion it*)*; bat the temporal courts have the sole cognizance of examining and 
iffiflwig upon all temporal rights of property; and, so for as such rights are con¬ 
ned, they have the inherent power of deciding incidentally, either upon the 
ct, or the legality of marriage, where they lie in the way to the decision of 

• Sir William de Grey; created lord. Scott in Dalrymple against Dairy is pie, pub- 
foUngham in 1780. lished by Dr. Dodson in 1811. 

f See tbe elaborate judgment of Sir Wm. 

D 
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from the king; or mediately; which is several way*: either by 
commission from the lord high admiral, whose power and consti- 

the proper objects of their jurisdiction. They do not want or require the aid of 
the spiritual courts; nor has the law provided any legal means of sending to them 
for their opinion; except where, in the case of marriage, an issue is joined upon 
the reoord in certain real writs, upon the legality of marriage, or its immediate 
consequence, tx general bastardy ;” or in like manner, in some other particular 
instances, lying peculiarly in the knowledge of their courts; as profession, depri¬ 
vation, and some others. In these cases, upon the issue so formed, the mode of 
trying the question, is by reference to the ordinary; whose certificate, when re¬ 
turned, received and entered upon record, in the temporal courts, is a perpetual 
and conclusive evidence against all the world, upon that point; which exception¬ 
able extent, on whatever reasons founded, was the occasion of the statute of the 
9th of Henry 6. requiring certain public proclamations to be made for persons 
interested to come in, and be parties to the proceedings. But, even in these 
cases, if the ordinary should return no certificate, or an insufficient one; or, if 
the issue is accompanied with any special circumstances; as, if a second issue, 
triable by a jury, is formed upon the same record; or, if the effect of the same 
issue is put into another form; a jury is to decide, and not the ordinary to certify, 
the truth; and to this purpose sir William Staunford mentions a remarkable 
instance. Bigamy was triable by the bishop’s certificate; but if the prisoner* to 
avoid the charge, pleads that the second espousals were null and void, because he, 
bad a former wife living, this special bigamy was not to be tried by the bishop’s 
certificate. 

So that the trial of marriage, either as to legality, or fact, was not absolutely, 
and from it$ nature, an object alieni fori 

There was a time, when the spiritual courts wished that their deter min ati on s 
might, in all cases, be received as authentic in the temporal courts; and in that 
solemn assembly of the king, the peers, the bishops, and the judges, convened 
for the purpose of settling the demands of the Church, by Edward the second, 
one of the claims was expressed in these words; “ Si aliqua causa, vel negotiant, 
u cujus cognitio spec tat ad forum ecclesiasticum, et coram ecclesiasti c o judice 
** fuerit seuteotialiter terminatum, et tranaierit in rem judicatum, nee per appal* 
a lationem fuerit suspendum; et postmodum, coram judice seculari, super e&dem 
“ re, inter easdem personas, qusstio moveatur, et probetur per testes, vel instru* 
“ menta, tabs exceptio in foro seculari non admittatur.” The answer to which 
demand was expressed in this manner: “ Quando cadein causa diversis rationibus 
** coram judicibus ecclesiastics et secularibus ventilator, dicunt, quod (npn 
“ obstante ecclesiastico judicio) curia regis ipsum tractat negotium, ut sibi expo- 
u dire videtur.” For which lord Coke gives this reason, 2 Inst. 682. “ For the> 
“ Spiritual judges’ proceedings are for the correction of the spiritual inner man, 
u and pro folute anum to injoin him penance; and the judges of the common 
“ law proceed to give damages and recompence for the wrong and injury done:* 
and then adds, “ and so this article was deservedly rejected.” 

And the same demand wes made, and received the seme answer, in the third 
peer of king James the first. 

It is to be observed, that this demand related only to civil suits between the 
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ttioQ is by the king;—or by the charters granted to particular 
UrporatioDS bordering upon the sea, and by commission from 

aae putties; and that the sentence should be received os a plea in bar. But this 
ampt and*miscarriage, did not prevent the temporal courts from shewing the 
M respect to their proceedings, as they did to those in other courts. And 
nretbre where in civil causes they found the question of marriage, directly deter- 
Bed by the ecclesiastical courts, they received the sentence, though not as a 
a, yet as proof of the fact; it being an authority, accredited in a judicial pro- 
kBog by a court of competent jurisdiction ; but still they received it upon the 
ne principles, and subject to the same rules, by which they admit the acts of 
ler courts. 

Hence a sentence of nullity, and a sentence in affirmance of a marriage, have 
•o received as conclusive evidence on a question of legitimacy, arising incident* 
y upon a claim to a real estate. 

A sentence in a cause of jactitation, has been received upon a title in eject- 
mt^ as evidence against a marriage; and in like manner iu personal actions 
mediately founded upon a supposed marriage. 

So a direct sentence, in a suit upon a promise of marriage, against the con- 
cty has been admitted evidence against such contract, in an action brought upon 
9 flame promise for damages; it being a direct sentence of a competent court 
proving the ground of the action. 

So a sentence of nullity, is equally evidence, in a personal action, against a 
lance founded upon a supposed coverture.- 

But in all these cases, the parties to the suit, or at least the parties against whom 
> evidence was received, were parties to the sentence, and had acquiesced under 
.or claimed under those who were parties and had acquiesced. 

Bat although the law stands thus with regard to civil suits, proceedings in 
ittavs of crime, and especially of felony, fall under a different consideration, 
at, because the parties are not the same; for the king, in whom the trust of 
Macuring public offences is vested, and which is executed by his immediate 
Ufa, or in his name by some prosecutor, is no party to such proceedings in the 
dasiastical court, and cannot be admitted to defend, or to examine witnesses, 
in any manner to intervene or appeal. Secondly, such doctriues would tend to 
e die spiritual courts, which are not permitted to exercise any judicial cogni- 
toe in matters of crime, an immediate influence in trials for offences, and to 
ifr die decisions from the course of the common law, to which it solely and 
atiarly belongs. 

The ground of the judicial powers given to ecclesiastical courts, is merely of 
pbitual consideration, pro corrtctione morum , et pro salute animx. They are 
rffoce addressed to the conscience of the party. But one great object of tem- 
■ft jurisdiction, is the public peace; and crimes against the public peace are 
oily, and in all their parts, of temporal cognizance alone. A felony by corn- ’ 
a law was always so. A felony by statute, becomes so at the moment of lh 
station. The temporal courts alone can expound the law; and judge of tb3 
as, and its proofs; in doing so, they must see with their own eyes and try by 
ir own* rales, that is, by the common law of the land; it is the trust an 1' 
m doty of their office. 

D 3 
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them; or by prescription; which nevertheless, in presumption 
of law, is derived at first from the crown by charter not now 
extant (a). 


When the acts of Henry the eighth first declared what marriages should be 
lawful, and what incestuous, the temporal courts, though they had before no juris¬ 
diction, and the acts did not by express words give them any upon the point, 
decided, incidentally, upon the construction, declared what marriages came, 
within the levitical degrees, and prohibited the spiritual courts from giving or 
proceeding upon any other construction. 

Whilst an ancient statute subsisted (2 H. 4. 15.) by which personal punish¬ 
ment was incurred, on holding heretical doctrines, the temporal courts took 
notice, incidentally, whether the tenet was heretical or not; for “ the king's 
courts will examine all things ordained by statute." 

When the statute of Will. 3. made certain blasphemous doctrines a tem¬ 
poral crime, the temporal courts alone could determine whether the doctrine 
complained of,w^s blasphemous, so as to constitute the crime, 
i If a man should be indicted for taking a woman by force and marrying her; 
«or for marrying a child without her father's consent; or for a rape,—where the 
defence is, that, “ the woman is his wife; ” in all these cases, the temporal courts 
are bound to try the prisoner by the rules and course of the common law, and, 
incidentally, to determine what is heretical and what is blasphemous ; and whe¬ 
ther it was a marriage within the statute; a marriage without consent; and 
whether, in the last case, the woman was his wife: but if they should happen to 
* find, that sentences, in the respective cases, had been given in the spiritual court 
Upon the heresy, the blasphemous doctrines, the marriage by force, the nutrriage 
’without consent, and the marriage on the rape; and the court must receive such 
- sentences as conclusive evidence in the first instance, without looking into the 
case; it would vest the substantial and effective decision, though not the cogni¬ 
sance, of the crimes, in the spiritual court; and leave to the jury and the tem¬ 
poral courts, nothing but a nominal form of proceeding, upon what would 
amount to a predetermined conviction or acquittal; which must have the effect 
of a real prohibition, since it would be in vain to prefer an indictment, where 
an act of a* foreign court shall, at once, seal up the lips of the witnesses, the jory 
‘ 'and the court, and put an entire stop to the proceeding. 


. (a) The office of admiral, is an 
office in all the European states that 
border on the sea, though when it was 
first introduced into England, is a ques¬ 
tion, Briton, who wrote in the time 
of Ed. 1. makes no mention, I believe, 
either of the court of admiralty, or the 
ojfice of admiral. The first title of 
admiral of England, was given by pa¬ 
tent of R. 2. to Richard Fitzalan, earl 
ef Arundel and Surrey;—but though 
the title of admiral be of no very an¬ 
cient date, yet the office has been of 
long continuance in this country. 


Amongst the Saxons, and since dm 
conquest, particular officers were as¬ 
signed to guard the seas, by the name 
ot Cuttodes . Rot. Pat. 6 John, m. 8. 
Rot. Pat. 8 H. 3 . p. 1 . m. 3, 4. Cl. 
9 H. 3. in. 15, &c. Rot. Pat. 48 H.5. 
p. 1. m. 3. Thomas de Molton, who 
was lord Egremond, a great baron of 
Lincolnshire, was styled Capitaneus 
et Custos Maris — a title of dignity, 
superior perhaps to that of admiral, and 
which had been given to lieutenants of 
England and of Ireland, in the absence 
of the king. P. 24 Ed. 1. 
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The admiral jurisdiction is of two kinds, viz. juriidictio volun- 
taria, which is no other but the power of the lord high admiral. 

And yet it is true, that the spiritual courts hare no jurisdiction, directly or 
indirectly, in any matter not altogether spiritual; and it is equally true, that the 
temporal courts have the sole and entire cognizance of crimes which are wholly 
qad altogether temporal in their nature. 

And if the rule of evidence must be, as it is often declared to be, reciprocal; 
and that, in all cases, in which sentences, favourable to the prisoner, are to he 
admitted as conclusive evidence for him; the sentences, if unfavourable to the 
prisoner, are in like manner conclusive evidence against him; in what situation 
n&nst the prisoner he, whose life, or liberty, or property, or fame, rests on the 
judgments of courts which have no jurisdiction over him in the predicament in 
which he stands? and in what situation are the judges of the common law, who 
mast condemn, on the word of an ecclesiastical judge, without exercising any 
judgment of their own ? 

The spiritual court alone can deprive a clergyman. Felony is a good causa 
of deprivation. Yet in lord Hobart’s Reports it is held, that they cannot proceed 
to deprive for felony, before the felony has been tried at law; and although, after 
conviction, they may act upon that, and make the conviction a ground of de¬ 
privation, neither side can prove or disprove any thing against the verdict; be¬ 
cause, 4* that very learned judge declares, “ it would be to determine, though 
44 not capitally, upon a capital crime, and thereby judge of the nature of the 
u crime and the validity of the proofs; neither of which belongs to th&n to 
“do.” 

If therefore such a sentence, even upon a matter within their jurisdiction, 
and before a felony committed, should be conclusive evidence on a trial for a 
felony committed after, the opinion of a judge, incompetent to the purpose, 
raaohing (for aught appears) from incompetent proofs (as suppose the suppletory 
oath) will direct, or rule, a jury and a court of competent jurisdiction, without 
confronting any witnesses, or hearing any proofs: for the question supposes, and 
the troth is, that the temporal court does not and cannot examine, whether the 
sentence is a just conclusion from the case, either in law or fact; and the diffi¬ 
culty will not be removed by presuming, that every court determines rightly; 
because it must be presumed too, that the parties did right in bringing the foil 
and true case before the court; and if they did, still the court will have deter¬ 
mined rightly, by ecclesiastical laws and rules, and not by those laws and rules by 
which criminals are to stand or fall in this country. 

If the reason for receiving such sentence is, because it is the judgment of a 
court competent to the inquiry then before them; from the same reason, the 
determinations of two justices of the peace, upon the fact or validity of a mar¬ 
riage, iu adjudging a place of settlement, may hereafter be offered as evidence, 
and give the law to the highest court of criminal jurisdiction. 

But if a direct sentence upon the identical question, in a matrimonial cause, 
should he admitted as evidence, (though such sentence against the marriage has 
not the force of a final decision, that there was none,) yet a cause of jactitation is 
of a different nature; it is ranked as a cause of defalcation only, and not as a 
matrimonial cause, unless where the defendant pleads a marriage; and whether 
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as the king’s general at sea over his fleets; or, jurisdictio eoitten - 
tiosa, which is that power of jurisdiction, which the judge of the 

it continues a matrimonial cause throughout, as some say, or ceases to be so on 
failure of proving a marriage, as others have said, still the sentence has only a 
negative and qualified effect, viz. “ that the party has failed in his proof, and 
u that the libellant is free from all matrimonial contract, as far as yet appears;” 
leaving open to new proofs of the same marriage in the same cause, or to any 
proofs of that or any other marriage, in another cause : and if such sentence is no 
plea to a new suit there, and does not conclude the court which pronounces, it 
cannot conclude a court which receives the sentence, from going into new proofs 
to make out that, or any other marriage. 

So that admitting the sentence in its full extent and import, it only proves, 
that it did not y et appear that they were married, and not that they were kot 
married at all: and by the rule laid down by lord chief justice Holt, such sen- 
tence can be no proof of any thing to be inferred by argument from it; and 
therefore it is not to be inferred, that there was no marriage at any time or place, 
because the court had not then sufficient evidence to prove a marriage at a par¬ 
ticular time and place. That sentence and this judgment may stand well toge¬ 
ther, and both propositions be equally true. It may be true, that the spiritual 
Court had not then sufficient proof of the piarriage specified, and that your 
lordships may now, unfortunately, find sufficient proof of some marriage. 

But if it was a direct and decisive sentence upon the point, and, a 9 it stands, 
to be admitted as conclusive evidence upon the court, and not to be impeached 
from within; yet, like all other acts of the highest judicial authority, it is im¬ 
peachable from without; although it is not permitted to shew that the court was 
mistaken , it may be shewn that they were misled. 

Fraud is au extrinsic collateral act, which vitiates the most solemn proceed¬ 
ings of courts of justice. Sir Edward Coke says, it avoids all judicial acts, 
ecclesiastical or temporal. 

In civil suits , all strangers may falsify, for covin, either fines, or real or 
feigued recoveries; and even a recovery by a just title, if collusion was practised 
to prevent a fair defence; and this, whether the covin is apparent upon the 
record, as not essoining, or not demanding the view, or by suffering judgment by 
confession or default; or extrinsic, as not pleading a release, collateral w arranty, 
or other advantageous pleas. 

In criminal proceedings , if an offender be convicted of felony on confession, 
or is outlawed, not only the time of the felony, but the felony itself may be tra¬ 
versed by a purchaser, whose conveyance would be affected as it stands; and, even 
after conviction by verdict, he may traverse the time. 

Iu the proceedings of the ecclesiastical court the same rule holds. In Dyer 
there is an instance of a second administration, fraudulently obtained, to defeat an 
execution at law against the first; and the fact being admitted by demurrer, the 
court pronounced against the fraudulent administration. In another instance, an 
administration had been fraudulently revoked; the fact being denied, issue w as 
joined upou it; and the collusion being found by a jury, the court gave judgment 
against it. 

In the more modern cases, the question soems to have been, whether the 
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admiralty has in faro contention. And what I have to say is of 
this latter jurisdiction. 

The jurisdiction of the admiralty court, as to the matter of it, 
is confined by the laws of this realm to things done upon the high 
sea only; as depredations and piracies upon the high sea; offences 
of masters and mariners upon the high sea; maritime contracts 
Qiftde and to be executed upon the high sea; matters of prize and 
mprizal upon the high sea. But touching contracts, or things 
made within the bodies of English counties, or upon the land 
beyond the sea, though the execution thereof be in some measure 
qpon the high sea—as charter parties, or contracts made even 
Upon the high sea;—touching things that are notin their own 
nature maritime, as a bond or contract for the payment of money; 
“■"•o also of damages in navigable rivers, within the bodies of 
counties—things done upon the shore at low-water, wreck of the 
mat &c.—these things belong not to the admiral’s jurisdiction* 
Aa d thus the common law, and the statutes of 13 Rich. 2. cap. 15. 
15 Rich. 2. cap. 3. confine and limit their jurisdiction to matters 
maritime, and such only as are done upon the high sea (a). 

torties should be admitted to prove collusion, not seeming to doubt that strangers 

night. 

So that collusion, being a matter extrinsic of the cause, may be imputed by a 
toanger, tried by a jury, and determined by the courts of temporal jurisdiction. 

And if fraud will vitiate the judicial acts of the temporal courts, there seems 
if much reason to,prevent the mischiefs arising from collusion in the ecclesiastical 
courts; which, from the nature of their proceedings, are at least as much exposed, 
tad which we find have been, in fact, as much exposed, to be practised upon 
or sinister purposes, as the courts in Westminster-hall. 

We are therefore unanimously of opinion; 

First, that a sentence in the spiritual court against a marriage, in a suit of 
sctitation of marriage, is not conclusive evidence, so as to stop the counsel* for 
he crOwn, from proving the marriage in an indictment for polygamy. 

. But Secondly, admitting such sentence to be conclusive upon such indictment, 
bf counsel for the crown may be admitted to avoid the effect of such sentence, 
j proving the same to have been obtained by fraud or collusion.*’ • 

The point being thus decided, the lord high steward directed the attorney-general 
> proceed in the prosecution; and the fact being afterwards clearly proved, her 
race was found guilty. 

• See the case of Ilderton and Ilderton, Priestley v. Hughes, 11 E. R. 1. . Rex 
HLBlac. 145. Rex v. Hodnot. 1 T.R .96. v. Brampton,(Inhab.) 10E.R. 182. 

(a) The original jurisdiction of the courts; the statutes are only in affirm- 
dmiralty is either by the connivance ' ance of the common law, and to prevent 
r permission of the common-law the great power which the admiralty 



40 


THE HISTORY OF THE 


' This court is not bottomed or founded upon the authority of 
the civil law but hath both its power and jurisdiction, by the law 
and custom of the realm, in such matters as are proper for its 
cognizance (a). And this appears by their process, viz. the arrest 
of the persons of the defendants, as well as by attachment of their 
goods; and likewise by those customs and laws maritime, whereby 
many of their proceedings are directed, and which are not in 
many things conformable to the rules of the civil law. Such are 
those ancient laws of Oleron, (6) and other customs introduced by 
the practice of the sea and stile of the court. 

Also, the civil law is allowed to be the rule of their proceed¬ 
ings, only so far as the same is not contradicted by the statutes of 
this kingdom, or by those maritime laws and customs which in 
tome points have obtained in derogation of the civil law. But by 
the statute 28 Hen. 8. cap. 15. all treasons, murders, felonies, done 
Oh the high sea, or in any haven, river, creek, port or place, where 
the admirals have, or pretend to have jurisdiction, are to be deter¬ 
mined by the king's commission, as if the offences were done at 
hind, according to the course of the common law. 

' And thus much shall serve touching the court of admiralty, 
add the use of the civil law therein (c). 

i Thirdly, the third court wherein the civil law has its use in 
this kingdom, is the military court, held before the constable and 
-iaarsbai anciently, as the judices ordinarii in this case; or other¬ 
wise before the king's commissioners of that jurisdiction, as judices 
delegati . 

The matter of their jurisdiction is declared and limited by the 
atatutes of 8 R. 2. cap. 5. and 13 R. 2. cap. 2. And not only by 
those statutes, but more by the very common law is their juris¬ 
diction declared and limited as follows, viz. 


had assumed in consequence of the laws 
"of Oleron. Generally speaking, the 
court of admiralty has no jurisdiction 
of matters, or contracts, done or made 
ion land; and the true reason, even for 
their jurisdiction in matters done at 
sea, is, because no jury can come from 
‘ thence; for if the matter arise in any 
'fflace from whence a Jury can come, 
the common law will not suffer the 
subject to be drawn ad aliud examen. 
trR«m. 129. Roll. Abr. 531. Owen, 
122. Brownl. 27. a Roll. Rep. 41S. 
Vide the case of Ouston v. Hebden, 
passim , 1 Wils. 101. See also Hob. 


12. Blac. Com. 3 v. 107. and Fortesc. 
de Laud. 103. ed. 1775. 

(а) According to sir Henry Spelm&n, 
Gloss . 13. and Lambard, Archeion , 41. 
it was first erected by king Edward the 
third. 

(б) See chapter 7. Co. Lit. 11. Blac. 
Com. 3 v. 108. 

(c) See further as to the jurisdiction 
of the maritime courts, Blac. Com. 3 
v. 68, 69, 70, 106, 107, 108, 109. 
Hob. 212. 4 Inst. 134. Comb. 462. 
13 Rep. 53. 2 Lev. 25. Hardr. 183. 
1 Sid. 158. 2 Showj 232. Comb. 474. 
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. First, negatively. They are not to meddle with any thing 
leterminable by the common law. And, therefore, inasmuch as 
Hitter of damages, and the quantity and determination thereof, 
sof that conuzance, the court of constable and marshal cannot, 
yen in such suits as are proper for their conuzance, give damages 
gainst the party convicted before them, and at most can only 
irder reparation in point of honour, as mendacium sibi ipsi iwpo- 
Neither can they, as to the point of reparation in 
ftenour, hold plea of aoy such words or things wherein the party 
s relievable by the courts of the common law (6). 

Secondly, affirmatively. Their jurisdiction extends to matters 

arms and matters of war, viz. 

First, as to matters of arms, or heraldry, the constable and 
narsfaal had conuzance thereof; viz. touching the rights of .coat 
armour, bearings, crests, supporters, pennons, 8cc. and also touch- 
ng the rights of place and precedence, in cases where either acts 
if parliament or the king’s patent, he being the fountain of honour, 
Have not already determined it; for in such cases they have no 
power to alter it. Those things were anciently allowed to the 
xmuzance of the constable and marshal, as having some relation 
0 military affairs; but so restrained, that they were only to 
leftermine the right, and give reparation to the party injured in 
mat of honour, but not to repair him in damages (c). 

But, secondly, *as to matter? of war. The constable aad 
aarshal had a double power, viz. 

1. A ministerial power; as they were two great ordinary 
officers, anciently, in the king’s army; the constable being in 
effect the king’s general; and the marshal was employed in mar¬ 
lballing the king's army, and keeping the list of the officers and 
toldiers therein; and his certificate was the trial of those whose 
iltendance was requisite ( d ). Vide Littleton, § 102. 

Again, 2, the constable and marshal had also a judicial power. 


(a) 1 Roll. Abr. 128. Year-book 
17 Hen. 6. 21. Seld. of Duels, e. 10. 
Fertesc. deLaud. 106. ed. 1775. 

\b) Blac. Com. 3 v. 68, 103, 104, 
105, 106. 

Blac. Com. 3 v. 105. 

(tf) Fineux Ch. Just, being asked by 
Ben. 8. what was the power of the 
Constable, declined to answer; affirm¬ 
ing that the jurisdiction did prqterly 
belong to the law of arms, and not to 


the Common law of England. Bat 
though this was an office of immense 
and dangerous power, a woman might 
execute it by deputy. Dy.,235. b. 
There has been no continued high- 
constable of England, since 12 H. 0* 
when Edward anke of Buckingham 
was beheaded. He held R by grand 
Serjeanty, as heir of the Bohuns. 2<j. 
His name was Stafford. 
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or a court wherein several matters were determinable. As first, 
appeals of death or murder committed beyond the sea, according 
to the course of the civil law. Secondly, the right of prisoners 
taken in war. Thirdly, the offences and miscarriages of soldiers 
contrary to the laws and rules of the army. For always, prepa¬ 
ratory to an actual war, the kings of this realm, by advice of the 
constable and marshal, were used to compose a book of rules and 
orders for the due order and discipline of their officers and soldiers, 
together with certain penalties on the offenders; and this was 
called martial law. We have extant, in the Black Book of the 
Admiralty and elsewhere, several exemplars, of such military 
laws; and especially that of the ninth of Richard £• composed 
by the king, with the advice of the duke of Lancaster and others. 

But touching the business of martial law, these things are to 
be observed (a),viz. 

First, that in truth and reality it is not a law, but something 
indulged, rather than allowed, as a law. The necessity of govern¬ 
ment, order, and discipline, in an army, is that only which can 
give those laws a countenance ;—quod enim necessiias cogit 
dtfindi. 

Secondly, this indulged law, was only to extend to members 
of the army, or, to those of the opposite army, and never was so 
much indulged as intended to be executed or exercised upon 
others. For others who had not listed under the army, had no 
colour or reason to be bound by military constitutions, applicable 
only to the army, whereof they were not parts. But they were to 
be ordered and governed according to :lbe laws to which they 
were subject, though it were a time of war. 

Thirdly, that the exercise of martial law, whereby any person 
should lose his life, or member, or liberty, may not be permitted 
in time of peace, when the king’s courts are open for aU persons 
to receive justice according to the laws of the land. This is in 
substance declared by the Petition of Right, 3 Car. 1. whereby 
such commissions and martial law were repealed, and declared to 
be contrary to law. And accordingly was that famous case of 
Edmond earl of Kent, who being taken at Pomfret, 15 Edw. 2. 
the king and divers lords proceeded to give sentence of death 
against him, as in a kind of military court, by a summary pro¬ 
ceeding; which judgment was afterwards, in 1 Edw, 3. reversed 

(a) For a fuller account of our'mili- chapter of the first book of Mr. Justice 
tary aad maritime statutes, see the 13th Blackstone’s Commentaries. 
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in parliament And the reason of that reversal serving to the 
purpose in hand, I shall here insert it as entered in the record, 
ris* t€ Quod cum quicunq; homo ligetis domini regis pro seditionibus , 
“ fa tempore pack captus <Jf in quacunque curia domini regis ductus 
u fuerit de ejusmodi seditionibus fy aliis feloniis sibi impositis per 
* legem $ consuetudine regni arrectari debet Sf responsionem adduct , 
u et hide per communem legem, antequam fuerit morti adjudicand 
u (triari) fyc. Unde cum notorium sit tf manifest um quod totum 
H tempos quo impositum fuit eidem comiti propter mala 4r facinora 
u fedsse, ad tempos in quo captus fuit <Jf in quo morti adjudicatus 
fuit tempos pads maxim*, cum per totum tempos pradictum 
" $ emceUaria fy alt* plac . curia domini regis aperte fuer . in quibUs 
a csnHbet lex fiebatur sicut fieri consuevit , nec idem dominos rex 
u unquam tempore illo cum vexillis explicatis equitabat,” fyc. And 
accordingly the judgment was reversed: for martial law, which 
blather indulged than allowed, and that only in cases of necessity, 
in time of open war, is not permitted in time of peace, when the 
ordinary courts of justice are open. 

In this military court, court of honour, or court martial, the 
civil law has been used and allowed in such things as belong to 
(heir jurisdiction, as the rule or direction of their proceedings and 
decisions, so far forth as the same is not controlled by the laws of 
(bis kingdom, and those customs and usages which have obtained 
in England; which even in matters of honour are in some points 
derogatory to the civil law. But this court has been long disused 
spon great reasons (E). 

m It is singular that so little has been written on the martial law of England. 
Martial law has in general been defined, a temporary excrescence, bred from the 
fttemper of the state, and not as any part of the permanent laws of the kingdom, 
[t ia^ntfw, however, indisputably authorized by the legislature*. The king if 
flppowered to form and establish articles of war, as well for his own troops as for 
hoae of the East India Company. When we consider therefore, in time of war, 
when this act is calculated to operate with effect, that no less perhaps than a 
aflUop of subjects are amenable to its coercion; and that the power of the crown 
o create crimes and annex punishments, (not extending to life or limb,) is not 
inalienably confined to the sovereign himself, but is diffused by delegation to his 
li fer ent officers on service, it cannot but appear strange that greater attention 
fould not have been paid to it. It is true, that the articles of war, enumerate all 
pqjb crimes as are punishable with death ; and in general all such as are cogni- 
ahle by a court martial, when acting within reach of the civil power. They arc 
ilao explicit with respect to such misdemeanors as can be tried under the act. So 
A the course of military law, winding itself in many forms in the same channel 

• The annual act to punish mutiny and desertion. 
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And thus I have given a brief prospect of these courts and 
matters, wherein the canon and civil law has been in some measure 
snowed as the rule or direction of proceedings or decisions. But 
although in these courts and matters, the laws of England, Upon 
the reasons and account before expressed, have admitted the use 
and rule of the canon and civil law; yet even herein also, the 
common law of England has retained those tigna superioritati s, 
and the preference and superintendence in relation to those courts; 
namely, 

whb that of civil and criminal jurisprudence, a court of evquiry infrequently 
appointed, like a grand jury, to search into complaints, and finally to decide, 
whether the persons complained of are punishable by law. The complaint is not 
so much against the law itself, as against the proceedings under it.—For instance, 
by the articles of war, and the oath which is taken by each of the members of a 
general court martial, the jurisdiction of the members is confined to a-single 
matter and a single prisoner; notwithstanding which they have looked upon the 
first sweating in of the court, as a sufficient authority to try a variety of offeocet—» 
lukny matters and many prisoners; when, in propriety, the court should be sworn 
denovo on the trial of every prosecution. And though the oath to witnesses 
Should he administered in the presence of the whole court, and of the prisoner 
himself, it has nevertheless been frequently the practice, to examine a valetudinary 
witness, by deputation , as it is called. It is true, his Majesty annulled the pro¬ 
ceedings of one court martial, for having appointed six of its members to take the 
evidence of a valetudinary witness. But still the practice is, I fear, continued. 
The deputation is employed, although in fact its irregularity is, at any time. 
Sufficient to render the proceedings nugatory. Opiniative evidence, is also, too 
frequently admitted in courts-martial; forgetting that, in such cases, opinibn is 
substituted in Lieu of certainty ; and the truth, if not radically discarded, at least 
subjected to the various motives of the deponent.* These are a few among the 
many improprieties which prevail in courts-martial. In short the proceeding 
should be reformed altogether. 

Dr. Johnson, talking of a court-martial that was sitting upon a very moment 
tous public occasion, expressed much doubt of an enlightened decision; and said 
that “ perhaps there was not a member of it, who in the whole course of his life, 
a had ever spent an hour by himself in balancing probabilities.” Bosw. 4 vd. 
oct. 12. One must not therefore be surprised, that they should not know that 
courts-martial are bound by the same rules of evidence as the courts of common 
law; and that their general proceedings, where not otherwise regulated by act of 
Parliament, should follow the same course. 1 E. R. SIS. n. 

A court-martial may revise its sentence, if it be returned for that purpose; hot 
it cannot be returned more than once. See Adyt on the subject of martial law; 
and a treatise intituled “ Thoughts on Martial Law, and on the Proceedings of 
< c General Courts Martial,” printed for T. Becket in 1770, and Tytler on Military 
Law. oct. See also the case of Grant v. Sir Charles Gould, Hen. Black. % v. 69. 
and Sutton v. Johnstone, 1T. R. 49S, 510. 784. 


• Lord George Sackvillc’s Trial, 31. 
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First, as the laws and statutes of the realm have prescribed to 
those courts their bounds and limits, so the courts of commdn law 
hpve the superintendency over those courts, to keep them within 
the limits and bounds of their several jurisdictions; and to judge 
apd determine whether they have exceeded those bounds, or not. 
And in case they do .exceed their bounds, the courts at common 
law issue their prohibitions to restrain them, directed either to the 
jwfge or party, or both. And also, in case they exceed their 
jurisdiction, the officer that executes the sentepee, and in some 
cases the judge that gives it, are punishable in thexourts at com* 
mon law; sometimes at the suit of the king, sometimes at the suit 
of the party, and sometimes at the suit of both, according to the 
variety and circumstances of the case (a). 

Secondly, the common law, and the judges of the courts of 
common law, have the exposition of such statutes or acts of par¬ 
liament, as concern either the extent of the jurisdiction of those 
courts, whether ecclesiastical, maritime, or military, for the matters 
depending before them. And therefore, if those courts either 
refuse to allow these acts of parliament; or, expound them in 
any other sense, thau is truly and properly the exposition of them; 
—<bc king’s great court of the common law, who, next under the 
king and his parliament* have the exposition of those laws, may 
prohibit and control them (5). 

And thus much, touching those courts, wherein the civil and 
canon laws are allowed as rules and directions under the restric¬ 
tions above-mentioned. Touching which the sum of the whole 
is this— 

First, that the jurisdiction exercised in those courts is derived 
from the crown of England, and that the Jast devolution is to the 
king, by way of appeal. 

Secondly, that although the canon or civil law be respectively 
allowed as the direction or rule of their proceedings, yet that is 
not as if either of those laws had auy original obligation in 
England, either as they are the laws of emperors, popes, or 
general councils, but only by virtue of their admission here; 
which is evident, for that those canons, or imperial constitutions, 
which have not been received here, do not bind; and also, for 
that by several contrary customs and stiles used here, many of 
those ciyil and canon laws are controlled and derogated. 


(a) Blac. Com. 1 v. 84. 


(6) Blac. Com. 1 v. 84. 
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Thirdly, that although those laws are admitted in some cases 
in those courts, yet they are but leges sub graviori lege . And the 
common law of this kingdom has ever obtained and retained the 
superintendency over them, and those signa superioritatis before- 
mentioned, for the honour of the king and the common law of 
England (a). 

(«) Such laws (says Blackstone,) of the customary or unwritten laws of 
thus admitted, restrained, altered, new England, properly called the king v s ec- 
modeUed and amended, are by no clesiastical, the king's military, the 
means with us a distinct independent king’s maritime, or the king's acadami- 
spades of laws, but are inferior branches cal laws. Com. 1 v. 84. 
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CHAP. III. 

Concerning the common law of England, iU me and excellence, and 
the reason of its denomination . 

! comb now to that other branch of our laws, the common 
nonicipal law of this kingdom, which has the superintendency of 
fit those other particular laws used in the before-mentioned 
rants, and is the common rule for the administration of common 
ustice in this great kingdom; of which it has been always tender, 
md there is great reason for it. For it is not only a very just 
Ad excellent law in itself, but it is singularly accommodated to 
he frame of the English government, and to the disposition of 
he English nation; and such as by a long experience and use 

as it were, incorporated into their very temperament, and in 
t manner become the complexion and constitution of the English 
tom mon wealth. 

Insomuch that even as in the natural body the doe tempera- 
nent and constitution, does by degrees, work out those accidental 
liseases which sometimes happen, and do reduce the body to its 
bst state and constitution; so, when at any time through the 
trrors, distempers, or iniquities of men, or times, the peace of the 
tingdom and right order of government, have received intcrrup- 
ion, the common law has wasted and worn out those distem¬ 
pers, and reduced the kingdom to its just state and temperament; 
m our present and former times can easily witness. 

This law is that which asserts, maintains, and, with all imagin- 
ible care, provides for the safety of the king’s royal person, his 
iovq and dignity; and all his just rights, revenues, powers, 
prerogatives, and government; as the great foundation (under 
Sod) of the peace, happiness, honour, and justice of this kingdom. 
Ind this law is also that which declares and asserts the rights, 
md liberties, and the properties of the subject; and is the just, 
mown, and common rule of justice and right, between man and 
nan, within this kingdom. 

And from hence it is, that the wisdom of the kings of England, 
md their great council, the honourable house of parliament) have 
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always been jealous and vigilant for the reformation of what has 
been at any time found defective in it; to remove all such ob¬ 
stacles as might obstruct the free course of it, and to support, 
countenance and encourage the use of it; as the best, safest, and 
truest rule of justice in all matters, as well criminal as civil. 

I should be too voluminous to give those several instances- 
that occur frequently in the statutes, the parliament rolls, and 
parliamentary petitions, touching this matter; and shall therefore 
only instance in some few particulars, in both kinds, viz. criminal 
and civil. And first, in matters civil. 

In the parliament 18 Edw. 1. in a petition in the lords house, 
touching land, between Hugh Lowther and Adam Edingthorp, 
the defendant alleges, that if the title should in this manner be 
proceeded in, he should lose the benefit of his warrantry; and 
also, that the plaintiff, if he hath any right, hath his remedy at 
common law by assize of mortdancestor; and therefore demands 
judgment si de libero tenemento debeat hie sine brevi respondere . 
The judgment of the lords in parliament thereupon is entered in 
these words: 

“ Et quia actio de praedicto tenemento petendo 8c etiam suum 
“ recuperare, si quid habere debeat vel possit eidem Ads per 
“ assisam mortis antecessoris competere debet, nec est juri qon- 
“ sonum vel hactenus in curia ista usitat’ quod aliquis sine lege 
“ communi 8c brevi de cancellaria de libero tenemento suo res- 
“ pondeat, 8t maxime in casu ubi breve de cancellarip, locum 
“ habere potest, dictum est praefato Adae quod sibi perquirat per 
t€ breve de cancellaria si sibi viderit expedire.” 

Rol Pari, 13 R. 2. No. 10. Adam Chaucer preferred bis 
petition to the king and lords in parliament against Sir Robert 
Knolles, to be relieved touching a mortgage which he supposed 
was satisfied, and to have restitution of his lands. The defendant 
appeared, and upon the several allegations o'n both sides the judg¬ 
ment is thus entered, viz. 

“ Et apres les raisons 8c les allegeances de Tun party 8t de* 
“ l’autre, y sembles a seigneurs du parlement que le dit petition 
“ ne estoit petition du parlement, deins que le mattier en icel 
“comprize davit estre discuss per le commune ley. Et pur ceo 
" agard suit que le dit Robert iroit eut sans jour 8c que le dit 
“ Adam ne prendroit rien per say suit icy, eins que il sueroit per 
“ le commune ley si il luy sembloit ceo faire.” Where we may 
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note, the words are 44 davit ettre and not “poet estre discusse 
“ per le,” &c. 

Rot. Pari. 50 Edw. 5. No. 43 (u). A judgment being given 
against the bishop of Norwich, for the archdeaconry of Norwich, 
to the common bench, the bishop petitioned the lords in parlia¬ 
ment, that the record might be brought into that house, and be 
reversed for error. “ Et quoy a luy estoit finalement respondn 
“ per common assent des ils les justices que si error y fust si ascun 
“ a fine force per le ley de Angleterre tiel error fuit voire en par- 
“ lement immediatement per voy de error ains en bank le roy, 8c 
“ en nnl part ailbors, mais si le case avenoit, que error fust.fait en 
44 bank le roy adonque ceo serra araendes en parlement.” 

And let any man but look over the rolls of parliament, and the 
{wadies of petitions in parliament, of the times of Edward I. 
Edward II. Edward III. Henry IV. Henry V. and Henry VI. he 
will find hundreds of answers of petitions in parliament, concern¬ 
ing matters.determinable at cpmmon law, endorsed with answers 
to this, or the like effect.—“ Sues vous a le commune ley;—. 
41 sequatnr ad connnunem legem;—perquirat breve in cancellaria 
“ si sibi videcit expedire; oe est petition du parlement;— mande- 
44 tor ista petitio in cancellarium, vel cancellario, vel justiciariis de 
44 banco, vel tbesaurario, Sc barooibus de scaccario.”—and the'like. 

And these were not barely upon the bene placita of the lords, 
but were de jure, as appears by those former judgments given in 
the lords house in parliament. And the reason is evident. First, 
because if such a course of extraordinary proceedings, should be 
had before the lords, in the first instance, the party would lose the 
benefit of his appeal by writ of error, according as the law allows. 
And that is the reason, why even in a writ of error, or petition of 
error, upon a judgment in any inferior court, it cannot go per 
folium into parliament, till it has passed the court of king’s bench, 
for that the first appeal is thither. Secondly, because the subject 
would by that means lose his trial per pares , and consequently his 
attaint, in case of a mistake in point of issue or damages; to both 
which he is entitled by law. 

’ And although, some petitions of this nature, have been deter¬ 
mined in that manner, yet it has been (generally) when the excep¬ 
tion has not been started, or at least not insisted upon. And one N 
judgment in parliament, c< that cases of that nature ought to be 

(a) 50 Ed. 3. No. 38. 4 last. 23. Cott. Bee. 

£ 
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u determined according to the courts of the common law/ is of 
greater weight than many cases to the contrary, wherein the 
question was not stirred; yea, even though it should be stirred, 
and the contrary affirmed upon a debate of the question: because 
greater weight is to be laid upon the judgment of any court, when 
it is exclusive of its jurisdiction, than upon a judgment of the 
same court in affirmance of it. 

Now as to matters criminal, whether capital or not, they are 
determinable by the common law, and not otherwise. And in 
affirmance of that law were the statutes of Magna Charta cap. 29. 
5 Edw. S. cap. 9. 25 Edw. 3. cap. 4. 29 Edw. 3. cap. 3. 27 Edw. 3. 
cap. 17. 38 Edw. 3. cap. 9. and 40 Edw. 3. cap. 3; the effect of 
which is, that no man shall be put out of his lands or tenements, 
or be imprisoned by any suggestion, unless it be by indictment or 
presentment of lawful men, or by process at common law. 

And by the statute of 1 Hen. 4. cap. 14. it is enacted, that no 
appeals be sued in parliament at any time to come. This extends 
to all accusations by particular persons; and that not only of 
treason or felony, but of other crimes and misdemeanours. ' It is 
true, the petition upon which that act was drawn up, begins with 
appeals of felony and treason; but the close thereof, as also the 
king’s answer, refers as well to misdemeanours, as matters capital. 
And because this record will give a great light to this, whole 
business, I will here set down the petition and the answer ver¬ 
batim. Vide Rot. Pari. 1 Hen. 4. No. 14. 

“ Item, Supplyont les commens que desore en avant nul ap- 
“ pele de traison ne de autre felony quelconq; soit accept oa 
“ receive en le parlement ains en vous autres courts de dan vostjre 
“ realm dementiers que en vous dits courts purra estre terminer 
“ pome ad ote fait 8c use ancienement en temps de vous noble 
“ progeniteurs; et que chescun person qui en temps a venir serra 
“ accuse ou impeach en vostre parlement ou en ascuns des vot 
te dits courts per les seignors 8c commens di vostre realm ou per 
“ ascun person & defence ou response a son accusement ou em- 
“ peachment 8c sur son response reasonable record jugeraem ft 
“ tryal come de ancienement temps ad estre fait & use per les 
" bones leges de vostre realm, nient obstant que les dits empeach- 
meats ou accusements soient faits per les seigneurs ou commens 
“ de vostre relme come que de novel en temps de Ric. nagdarius 
“ roy ad estre fait 8c use a contrar, a tres grand mischief 8c tres 
“ grand maleveys exemple de vostre realm.” 
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** Le roy Voet que de cy en avant toutes les appeles de chosds 
*faits deins le relme soient tryez 8c terminez per le9 bones leys faits 
* # en temps de tres noble progeniteurs de nostre dit seigneur le 
u roy, et que touts les appeles de choses faits hor& du realm, soient 
" ttTez 8c terminez devant le constable 8c marshal de Angleterre, 
w 8t que nul appele soit fait en parlement desore en ascun temps 
* a venir.” 

This is the petition and answer. The statute, as drawn up 
hereupon, is general, and runs thus: “ Item, pur plusieurs grands 
M inconveniences 8c mischiefs que plusieurs fait ont advenus pet 
" colour des plusieurs appeles fails deins le realm avant ces heurs 
“ ordain est8c establuz, que desore en avant touts appeles de choses 
4t /kits deins le realm soient tries 8c termines pet 1 les bones .leys de 
“ le realm faits 8c uses en temps de tres noble progeniteurs de dit 
" nostre seigneur le roy; et que ils les appeles de choses faits hors 

du realm soient tries Sc termines devaut le constable 8c marshal 
u pur les temps esteant; et ouster accordes est 8c assentus que nulls 
44 appeles soient desore faits ou pursues en parlement en nul temps 
4t avenir 99 (a). 

Where We may observe, that though the petition expresses 
only treason and felony, yet the act is general, against all appeals 
in parliament. And many times the purview of an act, is larger 
than the preamble, or the petition; and so it is here: for the body 
of the act prohibits all appeals in parliament, and there was 
reason for it. For the mischief, viz. appeals in parliament, in the 
time of king Richard 2. as in the petition is set forth, were not 
only of treason and felony, but of misdemeanours also. As ap¬ 
pears by that great proceeding, 11 Ric. 2. against divers, by the 
lords appellants; consequently it was necessary to have the re¬ 
medy to large as the mischief. And I do not remember that 
after this statute, there were any appeals in parliament, either for 
matters capital or criminal, at the suit of any particular person or 
persons. 

It is true, impeachments by the house of commons, sent up 
to the house of lords, were frequent, as well after as before this 
statute; and that justly, and with good reason. For that neither 
the act, nor the petition, ever intended to restrain them, but only 
to regulate them; yiz. that the parties might be admitted to 

(a) Vide stat. 1 Hen. 4. cap. 14. in See also 3 Inst. St. 108. 1 Mod. 148. 
the quarto edit, of stat. at large by Run. Rast. Ent. 49, 50. 
ed. 1786. \r. 897. Cott. Rec. p. 397.— 



52 


THE HISTORY OF THE 


their defence to them. And as neither the words of the act, nor 
the practice of after-times, extended to restrain such impeach¬ 
ments as were made by the house of commons, so neither do 
those impeachments and appeals agree in their nature or reason. 
For appeals, were nothing else but accusations, either of capit&l 
or criminal misdemeanours, made in the lords house, by particular 
persons; but an impeachment is made by the body of the house 
of commons, which is equivalent to an indictment pro corport 
regrii, and therefore is of another nature than an accusation or 
appeal. Only herein they agree, viz. impeachments in cases 
capital, against peers of the realm, have been ever tried and 
determined in the lords house; but impeachments against a com¬ 
moner, have not been usual in the house of lords, unless prepara¬ 
tory to a bill, or to direct an indictment in the courts below (a). 
But impeachments at the prosecution of the house of commons 
for misdemeanours, as well against a commoner, as any other, 
have usually received their determinations and 6 nal judgment in 
the house of lords; whereof there have been numerous precedents 
in all times, both before and since the said act (i). 

And thus much in general, touching the great regard that 
parliaments and the kingdom have had, and that most justly, to 
the common law; and the great care they have had to preserve 
and maintain it, as the common interest and birthright of the 
king and kingdom. 

I shall now add some few words touching the styles and appel¬ 
lations of the common law, and the reasons of it. It is called 
sometimes, by way of eminence, lex terra, as in the statute of 
Magna Charta , cap. 29 ; where certainly, the common law, is at 
least principally intended by those words, aut per legem terra; ac 
appears by the exposition thereof in several subsequent statutes; 
and particularly in the statute 28 Edw. 3. cap. 3 . which is but an 
exposition and declaration of that statute (c). Sometimes it is 
called lex Anglia, as in the statute of Merton, cap. 9 . “ Nolumm 
a leges Anglia mutari ( d ), &c.” Sometimes it is called lex dr cos* 
euetudo regni; as in all commissions of oyer and terminer , and in 
the statutes of 18 Edw. 1 . cap. . and De Quo Warranto , and 
divers others. But most commonly it is called the common law; 

(а) Cott. Rec. 4. 6. 7. Seld. Judica. (c) See the case of Burdett t. Abbot, 

45.46. 85. passim, 14 East. 1. and 4 Taunt. 401. 

(б) See note at the end of this chap- (d) Seld. Dissert, ad Fletam. 3 Inst. 

** (A). 208. Barring on Stat. 44. 
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or, the common law of England; as in the statute of Jrticuli 
at per Chart as, cap. 15. in the statute 25 Edw. 3. cap. 5. and 
infinite more records and statutes. 

Now, the reason why it is called the common law, or what 
was the occasion that first gave that determination to it, is va- 
rioosly assigned, viz. 

First, some have thought it to be so called, by way of contra¬ 
distinction, to those other laws, that have obtained within this 
kingdom. As, first, by way of contradistinction to the statute 
law. Thus a writ of entry, ad Communem Legem, is so called, in 
contradistinction to writs of entry, in Cam consimili, and Casu 
proviso, which are given by act of parliament. Secondly, by way 
of contradistinction to particular customary laws. Thus, de¬ 
scents at common law, dower at common law, are, in contradis¬ 
tinction to such dowers, and'descents, as are directed by particular 
customs. And thirdly, in contradistinction to the civil, canon, 
martial, and military laws, which are, in some particular cases and 
courts, admitted as the rule of their proceedings. 

Secondly, some have conceived, that the reason of this appel¬ 
lation was this, viz. In the beginning of the reign of Edward III, 
before the Conquest, commonly called Edward the Confessor, 
there were several laws, and of several natures, which obtained in 
several parts of this kingdom, viz. the Mercian laws —in the 
counties of Gloucester, Worcester, Hereford, Warwick, Oxon, 
Chester, Salop, and Stafford: the Danish laws —in the coun¬ 
ties of York, Derby, Nottingham, Leicester, Lincoln, Northamp¬ 
ton, Bedford, Bucks, Hertford, Essex, Middlesex, Norfolk, 
Suffolk,Cambridge,and Huntingdon: the west-saxon laws— 
in the counties of Kent, Sussex, Surrey, Berks, Southampton, 
Wilts, Somerset, Dorset, and Devon (a). 


(c) Cornwall is not in the above 
list. The inhabitants of that country, 
were such as fled thither, in the sixth 
century, from the rage of the Saxons— 
who bid then conquered all parts of 
Britain, called England; except Wales 
and Cornwall—countries mountainous 
and barren, encompassed almost by the 
sea, and by land difficult of access.— 
The old laws of the Saxons make par¬ 
ticular mention of the Danish, the 
Mercian, and the West Saxqn laws. 
And notwithstanding Sir Mathew 
Hale is supported by the authority of 


Camden, Spelman, Cowell, Selden, 
Du Fresne, Phillips, and Tyrrell, yet 
bishop Nicholson (Eng. Hist. lib. 1.113. 
Scotcn Hist. pref. 29) strongly contends 
that such a division of the English laws' 
is imaginary. The bishop has taken 
great pains to define the genuine im¬ 
port of the word la^a i and will have 
it, that 1*5* (in composition with 
Dana, Mypcena, and Wey* Sexena, 
in any of our Saxon remains) signifies 
properly a country, a district or a pro** 
vince, and that it cannot be otherwise 
rightly translated. Giving all due 
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This king, to reduce the kingdom as well under one law 
then was under one monarchical government, extracted oat 
those provincial laws, one law to be observed through the 
kingdom. Thus Ranulphus Cestrensis, cited by sir Henry 
man in his Glossary, under the title Lex , says. Ex tribus his 
bus Sanctus Edvardut unam Legem —<Jfc. And the same, in ti 
verbis , is affirmed in his history of the last year of the same 
Edward. (Fide ibid, plura de hoc.) But Hoveden carries l 
common laws, or those styled the Confessor's laws, much ft 
For in his History of Henry II. he tells u% Quod ista Lege i 
invents $r constitutes erant tempore Edgari , avi sui, fyc. 
Hoveden. And possibly the grandfather might be the fin 
lector of them into a body, and afterwards Edward might a 
the composition, and give it the denomination of the co 
law. But the original of it caunot in truth be referred to i 
but is much more ancient, and is as undiscoverable, as the 
of Nile (a). Of which more at large in the following chapt 
Thirdly, others say, and that most truly, that it is call* 
common law, because it is the common municipal law, or i 
justice, in this kingdom. So that Lex Communis , or. Jus 
munis , is all one and the same with. Lex Patricz , or, Jtu Pc 
For although there are divers particular laws, some by ci 
applied to particular places, and some to particular cause 
that law, which is common to the generality of all persons, i 
and causes, and has a superintendency over those parlicula 
that are admitted in relation to particular places, or mail 
Lex Communis AngHes; as the municipal laws of other cot 
may be, and are sometimes called, the common law of that 
try; as Lex Communis Norrica, Lex Communis Burgundic 
Communis Lombardica , Sfc. So that, although all th£ 1 


credit to the learning, to the industry 
and ingenuity of the bishop, it is cer¬ 
tain that all our historians and antiqua¬ 
ries, (himself alone excepted,) are 
agreed that there was a threefold divi¬ 
sion of laws, out of which and other 
iaws then extant, the Confessor made 
that collection which is called by his 
name, and which made one common 
law } and that the proper definition of 
laga is lex, law. Slackstone has fol¬ 
lowed this generally received opinion. 
Com. 1 v. 65. Though these laws 
were somewhat different from each 
other, yet it must be admitted, that the 


difference, for centuries, chiefly c 
in the various rates of mulcts 
which were exacted from the 
were guilty of certain crimes, a< 
to the plenty or scarcity of in 
their respective countries. 1 
held (says Spelman) “ an un 
M in substance, differing rather 
“ mulcts than in their canon ;• 
“ quantity of amercements, tin 
“ course of justice.” Reliquiae 
49. But see the pref. 21*. to F« 
laud. ed. 1775 oct. 

(a) See Hallam’s View,' 2 • 
p. 190. 
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reasons have their share in this appellation, jet the principal 
cause thereof seems to be the latter. And hence some of the 
tacients called it, Lex Communis; others. Lex Patrice; and so 
they were called in their confirmation by king William 1. whereof 
hereafter (a). 


Cm? ] 


(«) See Dr. Taylor's Elements of the 
Lew—na book of infinite learning, 
and from which the student may derive 
considerable information. Though Mr. 
Gibbon (speaking of that work; says 
it is “ a work of amusing, though va¬ 


rious reading; but which cannot be 
praised for philosophical precision.? 
Gib. Hist. 8 v. oct. t>6.—And in ano¬ 
ther place, (id. 77) he terms the author 
—“ a learned, rambling, spirited writ¬ 
er. 0 


[Note (A) referred to in p. 52.] 

AS to parliamentary impeachment, the great guardian of the purity of our 
constitution, the student may consult that most excellent and useful publication, 
“the Parliamentary History of England;” Moutesq. Sp. L. xi. 6. 1. Ha). 

H.P. C. 150. Rpt. Pari. 4 Ed. 3. n. 2. and 6. 2 Brad. Hist. 190. Seld. Judies 
m PhiL.c. Blac. Com. 1 v. 269. 4 v. 259. 399. and 12 & 13 W. 3. c. 2. 

. An important question, relative to the nature and continuance of parliamen¬ 
tary impeachment, took place in the year 1790. Mr. Hastings having been 
impeached, for high crimes and misdemeanours, the Parliament, pending his 
trial, (which had engrossed two or three years,) was dissolved. Within a short 
lane after the meeting of the new Parliament, namely on the 17th of December 
1790, it was moved in the House of Commons, “ That it appears that an. im- 
“ peachment by this House, in the name of the Commons of Great Britain, 
“against Warren Hastings, esq. late governor-general of Bengal, for sundry 
“higji crimes and misdemeanours, is now depending. 0 —The honourable mem¬ 
ber, (Mr. Buike) who moved it, stated that an impeachment was not to be 
defeated by collusion with a minister, or by the power of the Crown; and that it 
abated by a dissolution of Parliament, was not to be found, in plain, express 
toms, on the journals, either of the House of Lords, or Comftions, nor in the 
minutes of conferences between the two Houses. 

The House of Lords, it had been said, was a supreme court of judicature, and 
was therefore the sole judge of its own proceedings. But had the Commons no 
control over the House of Lords in their judicial capacity? The House of Com¬ 
mons had no judicial, no executive function; but, as the seeming paradoxes io 
oar constitution would appear, on examination, to be founded in the deepest wis¬ 
dom, from this apparent want of function in the Commons, from this seeming. 
want of power, it had all power. It was the watch, the inquisitor, the purifier 
of ewery judicial and executive function; and from its apparent impotence, de¬ 
rived its greatest strength. Were the Lords to resolve, in their judicial capacity, 
that a writ of error abates by prorogation or dissolution of Parliament, would the 
House of Commons hesitate to interfere, (as they had done in the case of Skinner 
and the East-India Company,) when the Lords attempted to usurp original juris¬ 
diction? 

AGaiiist the motion it was urged, that a committee should be appointed to 
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search for precedents; by which course alone, the House could decide with (fig* 
nity and precision. But before recourse was had to precedents, a great prelim** 
nary question presented itself:—namely, by what rule, and upon wbat principles, 
the subject was to be investigated; whether it was a question of privilege, to be 
decided by expediency, or a question of law, to be determined by rule ? 

It was objected, that it appeared to be judicial. That the present state of the 
impeachment, was a pure question of law; to be decided by the House of Lords, 
sitting as a court of impeachment, on the inquisition of the Commons. Arbitrary ■ 
and anomalous proceedings, by which the subject was questioned before jurisdic¬ 
tions not legally defined, and exposed to trials and to judgments, ascertained by no 
legal standard, were the great vice of the ancient Government of England; the 
grievance which first called forth the spirit and wisdom of the founders of 
our constitution. To bring the enjoyment of life, property, and liberty, within 
the plain protection of positive law, was the object of Magna Charta; which 
enacted, that no man should be taken, imprisoned, or deprived of property, pri¬ 
vilege, or franchise, but by the judgment of his equals, or the law of the land*. 
Under such an alternative, therefore, every English trial must be had; a jury of 
equals must decide in all cases, on the life, or person of an English commoner; 
unless there were exceptions by immemorial custom, or positive statute; or, in 
other words, by the law of the land. 

The trial by impeachment was one of those exceptions; and the course of 
proceeding under it, could never be affected by a resolution of the House of Com¬ 
mons—but must be changed by the united act of the whole legislature. 

Established by the most ancient usage "f, it was unquestionably an institution, 
necessary for the preservation even of the law itself, and all the securities of the 
government; was instituted by the same cautious wisdom, tempered with the 
same benevolent spirit, which so peculiarly characterised English jurisprudence. 
In times, when the power of the Crown and its subordinate, executive magis¬ 
trates, would, without due check, have laid waste all the rights of the subject; 
when even the judges, were but too often the subordinate engines of oppression, 
it became necessary to proride a tribunal, where criminals could be questioned, 
whose authority or influence might over-awe or seduce the ordinary course of 
justice. But the founders of our constitution, did not foiget the safety of the 
criminal, even when providing for the superior safety of the state. When they 
conferred an inquisitorial jurisdiction, on one branch of the legislature, they 
recollected the overruling influence of such an accuser, and therefore conferred 
the power of judicature, upon a coequal branch of the government. 

By this mode of considering the subject, it could alone be reconciled with 
Magna Charta; for though the party impeached was not, in all cases, tried, by 
his equals, yet he was still tried by the law of the land, (the alternative, of the 
statute,) which he could not be, if an impeachment was not a branch of the 
established, criminal justice of the country. 

Besides this legal proceeding by impeachment, before the Peers of the realm, 
as a court of criminal judicature, it would appear, from the ancient records of 


* C. «9 

t The first instance of an impeachment, is 
said to have been lord Latimer, in the 50th 
of Edward III.; and the second that of the 


earl of Suffolk, in the 10th of Rich. IL 
When fully established, see HaJIacn’s View, 
S v. ch. 8. 



COMMON LAW OF ENGLAND. 


57 


Parliament, ‘ (manj of wbicb had been collected by Lord Hale, in a manuscript 
printed by Mr. Hargrave, but not published,) that the Lords anciently called 
Commoners before them, on the accusation of individuals, contrary to Magna 
Charta and the various confirmatory statutes. Repeated complaints were made 
of those abuses; at length they were declared to be void, and were formally abo¬ 
lished by statute*. The Lords however, for some time, seemed to have disregarded 
the statute, till upon a private impeachment of Lord Clarendon, by Lord Bristol, 
the House of Lords referred the question to the Judges; who declared such a pro¬ 
ceeding, on the accusation of an individual, to be contrary to the 29th chapter of 
Magna Charta: Nee super cum ibmus, ncc super cum ponemus f. From that 
time an impeachment by the Commons, was the only case in which a commoner 
could |t>e subjected, by law, to the judicature of the Peers. Assuming then, im¬ 
peachment to be a legal prosecution, could it be a question, by which of the two 
Houses, every matter which the accused had a direct interest in, should be ad* 
judged? 

That the jurisdiction of deciding on the existence or state of an impeachment, 
is it might be affected by the dissolution of Parliament, was a question equally 
judicial, with any other which might occur, in the course of trial. Nay, the 
Lords might be obliged to decide it, on the objection of the person accused. 

If the decision was with the Lords, it was next to be examined, by what rule it 
ought to be decided. If the rules of decision were not to be found in their 
journals, where were they to be sought for, and what rule of law, for protec¬ 
tion of die subject, could exist? Hence the solution of the question, (let it be 
discussed where it might,) depended wholly on the judgment of the Lords, in simi¬ 
lar instances, to be collected from their different acts, as found in the journals of 
their own House. 

• The idea of taking up an old proceeding, m statu quo, as it has been called, 
was attempted to be refuted by a description of the powers of the Commons, and 
the limits to which they were confined. If a day was given for attendance, and 
the day arrived in a new Parliament, the next House of Commons coaid not act 
upon it. If the Commons imprisoned for a contempt, the door of their prison 
waa opened, when those who imprisoned were no more. If the Commons had 
framed a bill, and their messenger was carrying it up to the Lords, when the King" 1 
dissolved the Parliament—no future House could proceed upon that stage of the 
bill, bat the whole was to be resumed. In impeachments, the Commons had » 
peculiar character, as accusers—though they had no judgment, either to acquit or to 
condemn, nor any direction, as to the mode of proceeding, or the extent of judi«* 
rial powers in the court, at whose bar they appeared; yet they had a judgment 
of disabling, at any peribd, by their own discretion, all farther steps in that 
court, and could make it wait for their fiat, whether the justice which they had 
invoked, should, or should not, be carried into effect. The House of Lords also, 
in its judicial character, could not imprison for a minute, beyond that which 
closed the Parliament J. There was one dilemma however very difficult, if not 
impossible, to be solved, namely, if the Lords could not imprison at all, or bail for 
a tune beyond the Parliament, upon impeachment for high crimes, and might yet 

* 1 Hen. 4. c. 14. ante, page 51 • soned for a fixed tune, fpr publishing a libel. 

t Mktcmus in orig. Debates and Ann. Reg $798. and Rat v. 

X But see Perry’s case, who was impri- Flower, 8 E. R. 314. 
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proceed, m statu quo, at a new Parliament, the power was a mockery of justice, 
for they had no prisoner. If they could, on the other hand, imprison him till 
the next Parliament, they could have done it indefinitely, as long as it pleased the 
King, to discontinue Parliament. In writs of error the record remains, and so in 
impeachments; but in writs of error there is no evidence. Was it meant by 
the term “ depending," that the record was in court, so that Mr. Hastings 
might be called again to plead, or that the evidence was to go on where it 
left off? 

. As to precedents, the first important fact was, that from the time impeach* 
meats began, down to the year 1678, not one instance was to be found of an 
impeachment, continued by the next Parliament.—Probably some of the earlier 
impeachments were closed, within the Parliament which first adopted them; 
but it should be recollected how very short tbe continuance of Parliament used 
to be, in those times. Instances however, before 1678, occur, (within the reigm 
of Charles the First, and Charles the Second,) where impeachments, in fid, 
were at an end, if not in law, after the Parliament was dissolved, before j 
ment. Two cases had existed, in which it should seem, as if the Lords and 
Commons had supposed the impeachment legally at an end, on the dissolution of 
Parliament. 

One was the case of tbe Duke of Buckingham, in the second year of Charles 
the First, when that minion became the just object of popular indignation. The 
Commons impeached him; pending his impeachment, the King dissolved the 
Parliament, evidently for the purpose of defeating the prosecution. In the mean 
time, the King extracted the articles of impeachment, converted them into an 
information against the Duke in the Star Chamber, and stopped that proceedings 
under the colour of being satisfied by the evidence, that be was innocents—Has 
was notice to the Commons, that the King looked upon the impeachment, after 
dissolution, as a .nullity. The next Parliament was convened in a short date 
after the manoeuvre; but no more was heard of the impeachment. 

In 1665 another instance occurred; the case of Drake, who was impeached 
for a libel. The Lords directed, that in case of a dissolution, he should be the 
object of prosecution by the Attorney-General in the King's Bench.—The order 
fof prosecuting by the Attorney-General after a dissolution, was illegal; but the 
suspicion which gave birth to it, appeared to have been, that he would else bave 
escaped, and that neither imprisonment, nor bail, would have been legal, between 
that Parliament and the next. Though, prior to these periods, instahces were to 
be found of proceedings in Parliament against criminals of state, (not in the form 
of impeachments,) extended in fact from one Parliament into the next; yet as 
far as those obsolete precedents went, this at least appeared: 1st. That special 
orders were deemed necessary, to continue the charge; which necessity admitted 
that* without special orders, it would have abated; and, gdly. That unless it 
appeared the charge was acted upon, m statu qua, after evidence heard, it would 
not reach the object of the resolution under debate: namely, the power to go on • 
against Mr Hastings, just where the Managers had left off.—At the critical 
period of 1678, the Lords and Commons were united, and equally violent against 
the popish plot, or against the minister, who was then disgraced. Lord Shaftes¬ 
bury and the malecontents of the day, had forced themselves upon the cabinet, 
and governed that very committee, whose chairman was Lord Essex. These 
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being the actors and the view’s, the qct was m character. It . would speak* for 
itself. It was full of trick—it. shunned the light^—and made ^ pew law, without 
reason, precedent, or analogy. The Lords were first reminded of the impeach* 
meats. What course did they take ?, They referred to their committee an en¬ 
quiry upon two points, which were distinctone, respecting the continuance or 
abatement of appeals and writs of error,—without apparent occasion for it; 
another, respecting the particular state of t^c impeachments, which had been 
made in the former Parliament. The report made on the following day was, 
that from their view of a judgment by the Lords in 1673, petitions of appeal, and 
writs of error were in force, to be acted upon. They add, (as appeared by Sir 
Thomas Raymond’s report*), that the papers contained in that jqdgipent of 
1673 were too voluminous. In a distinct sentence, after stating the impeach¬ 
ments to be upon special matter assigned, they gaye, their opinion on a point of 
law, to which they had not been interrogated, and at once affirmed, that all those 
impeachments were, in statu quo; not in reference to the judgment of 1673, 
nor upon any ground, either stated or insinuated. Both parts of the report were 
then adopted by the House, who, it did not appear, had ever looked at the judg¬ 
ment in 1673, but gave implicit credit to the committee for a candid statement of 
its effects upon writs of error. Who would have entertained a doubt, upon the 
report, that in 1673, the Lords.had affirmed that writs of error were to continue, 
after a dissolution ? But when the judgment, as it was called, (which was only 
a resolution of the Lords, on reference to their committee), was brought forward, 
it appeared that no question was put respecting dissolution of Parliament, with 
reference to writs of error; the only question being. Whether if ^prorogation had 
intervened, those writs were at an end ? If it should be urged, that “prorogation 
“ was the same as dissolution of Parliament ip principle,” that proposition would 
be refuted, as well as denied to be law, under the authority of lord Hale, who 
died after 1673, and before 1678 f. In his manuscript, that great man alludes to 
die resolution of 1673, as correcting and reversing the jaw of a former judgment, 
(made by the Lords in his hearing, and in that same Paliaxpent), that even upon 
prorogation writs of error abated. But was Lord Hale of opinon, that prorogation 
and a dissolution of Parliament were the same as to writs of error ? So far from 
it, after seeming to adopt the decision of 1673 as good law, he proceeds to affirm 
as m point clear of doubt, that after a dissolution of Parliament, the writ of enroy 
and petition of appeal, was at an end; adding, that he had himself known it so 
ruled. In truth, there was no fail' analogy, between writs .of error and impeach¬ 
ments, after a dissolution of Parliament; one containing mere points of law, 
upon record, the other containing an accusation of facts. In character with such 
law, so made, was the course of impeachment against Lord Stafford. The trial 
of Lord Stafford was of importance, in marking wbat shame was felt upon the 
judgment in 1678, and in what manner the examination of it was eluded. Jones, 
Maynard, and Winnington say, “The Lords have passed a judgment.. It is too 
u dear to be disputed. We are to suppose they had good reason for it; we are to 
14 suppose they had precedents; but if they had none, it is proper to make one 
that is, by taking away Lord Stafford’s life. The Earl of Danby, in 1682, accused 
die Peers of blowing upon their own order, by refusing a bill which would have 
toacted it into a law. Then came the reversal in 1685 of that resolution; so 

* T. Rayra. 383. + Namely, 25th December 1676. 
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that, authority against authority, the last prevails, and it was therefore the law of 
the court, that impeachments abated after a dissolution of Parliament. As to the 
period of 1685, the first year of a short and wicked reign, it deserved all the 
odium which a more enlightened age had thrown upon it. 

But it was not true that the Commons were then completely enslaved. Ser¬ 
jeant Maynard was a host in favour of liberty, and then a Member of Parliament. 
He had been a champion for the order of 1678 against Lord Stafford; but in 1685, 
though in the habit of protesting against many encroachments, he urged nothing 
against the order of reversal, which negatived the continuance of impeachments 
after a dissolution. In 1690, the times were excellent, and perhaps a better sera 
for the liberty of the subject, could not be found. Maynard was in the House of 
Commons and Somers, Solicitor-General. A question was directly put by the 
Lords, Whether impeachments continued, or abated, upon a dissolution? All the 
old precedents were examined, and*not concealed as in 1678. The Committee 
intimated their sense of the law to be, that impeachments were at an end, upoU 
a view of those precedents; and on that view, the question of discharging the 
Peers was expressly put. 

In 1717, the Earl of Oxford, by a resolution of the Lords, was subjected to'ba 
impeachment, after prorogatum; and it was not possible to read the dissenting 
Lords in their Protest, without concluding that the point had been conceded, 
namely, that a dissolution of Parliament terminated an impeachment. 

It was admitted, that there was no precedent to be found previous to 1678, of 
an impeachment having survived a dissolution; and as to the precedents which 
were collected by the Committee in 1673, none of those related to impeachments 
by the Commons; all of them, which were criminal proceedings, and not mere 
writs of error, were criminal appeals, directly contrary to Magna Charta and the 
ancient statutes; persisted in, even after the statute 1st of Henry the Fourth, 
diapter the 14th; and finally declared by the Lords, on reference to the Judges, 
to be contrary to law, in Lord Bristol's charge against Lord Clarendon. Aitfl 
even in those cases, the Lords had given a day to the parties, in the succeeding 
Parliament; which, in the present instance, they had omitted, even if they had 
die power to have given one; by which, there was an incurable chasm in the pro-' 
ceedings. The party was, without day, in court, and his bail finally discharged 
from their recognizances; which went only to have him before that Parliament. 
Mr. Hastings therefore was not bound to appear, nor had the Lords any process 
to enforce his appearance;—at all events none to continue the proceedings, which 
were discontinued, by no day having been given.* 

That the order of 1678, was not established upon any antecedent custom of 
Parliament, but stood on a strained analogy to writs of error; which, never did 
continue from Parliament to Parliament, till the existence of that order as 
appeared from the authority of Lord Hale and Lqrd Coke, and a decision of all 
the Judges temp . Charles I. 

That order however was reversed in 1685, in the following terms 

“ Resolved, that the order of the 12th of March 1678-9 shall be reversed and 
u annulled as to impeachments.” 

Therefore while the order of 1685 remained, the matter was not debatable ; 


* Hawk PI. Cr. tit. Discontinuance . 
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tad the Lords, (let the Commons vote what they might,) could not, with propriety, 
refuse the benefit of it to any man standing before them in judgment. The 
question, therefore, was Whether the order of 1685 was in force ? 

The Lords Salisbury and Peterborough, were impeached of high treason in 
1689. Parliament was dissolved in the beginning of 1689, and a new one met in 
the same year. In 1690, those Lords petitioned to be discharged, stating the 
dissolution of parliament, and also a free and general pardon. The operation of 
the pardon was referred to the judges. On their answer, the question being put 
for their discharge from imprisonment, it passed in the negative; and being then 
admitted to bail, they remained subject to the impeachment, till they were dis¬ 
charged wholly upon the search of precedents, and on the order of 1685. After 
the answer of? the Judges, the matter of pardon was never again discussed; but 
the Lords assembled on tfie general question of the continuance of impeachments; 
a Committee having been previously appointed to search the precedents on the 
subject. It appeared, by the Lords Journals of the 30th of March 1690, that the 
Committee on that day reported, “ that they had examined the Journals of the 
“ House, from their beginning in the 12th of Henry VII. and all the precedents 
“ of impeachments since that time, which were in a list in the hands of the clerk, 

“ and also all the precedents brought by Mr. Petyt from the Tower, among all which, 

“ none were found to continue from one Parliament to another, except the 
“ Lords who were lately so long in the Tower ; M —alluding to the Popish Lords, 
who were kept there under the order of 1678, and afterwards discharged under 
the order of 1685, which annulled it. Upon this report, and not on the pardon, 
those Lords were discharged. 

The impeachment was put an end to ; the prisoners discharged, without con¬ 
sent, message, or communication with the Commons; and by a direct affirmance 
of the order of 1685, made on the face of the Lords Journals: yet no resolution 
was come to in the Commons, nor any objection taken to the proceeding; though 
this happened when the Common^ were in high strength, and in the very day- . 
spring of the Revolution. 

Sir Adam Blair, Mole, Gray, and Elliott, who had been impeached about 
the same time, after continuing on bail till the discharge of Lords Salisbury 
and Peterborough, were also liberated, without any communication with the 
Commons. 

The Duke of Leeds*s case in 1701, which followed next in order, (and which 
would, no doubt, be relied on, in favour of the continuance) it was said, made 
quite the other way. After the articles had been brought up, and towards the 
close of the same Parliament, the Lords, by message, reminded the Commons of 
their impeachment, and told them the session was drawing to its close. Soon 
after the Parliament was dissolved. On the meeting of the new parliament, tha 
Lordy, without any message to the Commons, dismissed the articles; entering on 
their Journals only, that in the former Parliament , the Duke of Leeds had been 
O&peached, articles brought up, and answer put in; but that, the Commons, not 
frotecutingt he was discharged. That the failure of prosecution applied to the 
expired Parliament; for if the impeachment had continued to the new one, a 
message should have been sent, before the articles were dismissed for want of pro¬ 
secution, according to a privilege always insisted on by the Commons, namely* 
that the Lords, on an impeachment, can take no step but in their presence. The 
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discharge was therefore, because the jurisdiction of the Lords was at ad end, and 
not an act of judicature on a subsisting impeachment; for the Commons never 
made any complaint, as they did, when Lord Somen was acquitted' in their 
absence. 

The cases of Lord Somers, Oxford, and Halifax, where die entries were 
similar to that of the Duke of Leeds, were open to the same observation. As tb 
the last and only remaining precedent, that of the Earl of Oxford, in 1717, tkd 
established, what effect a dissolution was then supposed to have on an impeacf^- 
ment; for it had then been doubted, much more denied, that a dissolution would 
destroy an impeachment, it was extravagant to believe that Lord Oxford could 
have been advised, to petition to be discharged on l the intervention of a prorogation 
only, even if a dissolution had been taken to be ineffectual; still more improbable 
that the Lords would have seriously entertained it, and searched for precedents^ 
the subject. 

Reference was now made to the case in Garthew,* where Lord Holt waft 
supposed to have decided that impeachments were not abated by dissolution. Thai 
case, it was urged, was an application by Lord Salisbury to the King's Bench to 
be bailed before the Parliament met;' and he was properly told by the Ring's 
Bench, that being impeached of treason, be was not 'Withitk the Habeas Corpus 
act, and therefore not being dejure bailable, the rest was, of course, matter of dis^ 
cretion. The Court, indeed, took notice, that eommUmentt of the Lordk con¬ 
tinued, notwithstanding a dissolution of th£ Parliament. But the case whfch 
would probably be relied on for that doctrine, was Lord Stafford's, which wai 
while the order in 1678 remained in force; besides, the House of Lords, wind 
alone had jurisdiction to decide upon the existence of the articles, made the 
decision, on the meeting of Parliament, in the very instance of'Lord Salisbury”; 
and without a murmur from the Commons, finally discharged thht very'impeach¬ 
ment which had been the subject of Salisbury's application to Chief Justice HhKt. 
That Holt's opinion, on a collateral point, and where the King’s Bench had nd 
jurisdiction, could never be opposed to the judgment of the House of Lords, which 
alone had jurisdiction, and which had decided the very point, in the very instance, 
fur which that opinion might be cited. The argument, therefore, might be rested 
on the principles set out with; the judgments of the Conrt competent to decide, 
and an acquiescing Legislature; nay, what was stronger than both, acquiescing 
accusers: for, (without relying on the admission, that no impeachments before 
1678 appeared to have been continued from Parliament to Parliament, the case 
of the Duke of Buckingham, in the time of Charles the First, shewed the sense 
of the Commons themselves on the subject. They had impeached the DukeJ 
who bad become universally odious; apprehending the loss of their proceedings 
by dissolution, they sent a remonstrance to the King on the subject; but the Par¬ 
liament was dissolved. The new one met, equally revengeful against Buckingham; 
yet instead of going on with the impeachment, they addressed the King to remove 
him from his councils; but the impeachment was never mentioned again, not 
even in debate. Sir Edward Coke sat in that Parliament, who had been removed 
from his seat in the Ring's Bench, by Buckingham, and who had also made him 
Sheriff, to prevent his return to Parliament; yet it never occurred to that great 


* Carth. 138,., 
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lawyer, with all hit resentments about him, to consider the prosecution as existing 
—Leaving therefore the question of abatement at rest, a much greater question 
presented itself, which the resolution, though its meaning was avowed^ did not 
distinctly express; vis. Whether, supposing the articles themselves did still remain 
of record, untouched by the dissolution, the proceeding* upon them , existed m 
state quot 

But in order to decide upon both questions, the principles of English criminal 
law, and the rules in criminal trial, in other cases, should not only be considered, 
hat applied, as far as precedent and sound analogy would support the application. 
An impeachment continuing, as was proposed and insisted on, violated them all.— 

Hie first security was, that persons accused should be brought to a speedy, or 
rather an immediate trial, to avoid long imprisonment, and the anxious miseries 
of a doubtful condition. This was provided for by the Habeas Corpus act. 

That if some limitation had not applied to an impeachment, by its being a 
pro ce ed in g confined to a Parliament, it appeared strange that the provisions of 
that second Magna Charta , had not been extended to that case; or at least some 
oonveuient limitation enoctedy consistent with that species of proceeding; for, if 
impeachments might continue beyond one Parliament, they might continue for 
life, and operate to perpetual imprisonment. The liberty of the subject, would 
then no longer depend on the law, but on the will of one branch of the 
Legphtnre. 

The next great security was, that the persons appointed to try, were to be 
p ur ged from all prejudice, by the challenges of the prisoner. It was true, that 
the feonstitution of the Court, where the Judges sat by inheritance or creation of 
the Crown, to a certain degree ousted that great privilege; and in one Parliament, 
or in the course of trials in general, its operation, in so large and respectable a 
body could not be very dangerous. But if it could continue from Parliament to 
Parliament, without limitation, the party impeached, might come at last to be 
judged by strangers to ^is impeachment, nay, what was worse, even by his very 
accusers; who, coming up from the other house by succession or creation, would, 
judge upon property and life, on their own accusation; yet without the possibility 
of challenge from the accused. , 

The last great rule of English trial was, that the trial, once begun, should con¬ 
tinue, without alteration or 'separation, to 'prevent impressions from any source, 
hut the evidence; that the evidence should be given by the witnesses in presence 
of the prosecutor, the prisoner, and the Court; and that the verdict should be 
given on the recent view and recollection of it. Here again, the frame and con¬ 
stitution of the Court of Impeachment, to a certain extent, deprived the subject 
of those valuable privileges. But still, considering it as a trial in one Parliament , 
the evil, though to be lamented, had its limits. The prosecutors were the same,; 
the court nearly so; the evidence, might, during adjournment, or even proroga¬ 
tion, be, with the aid of notes, recollected. But what was the case when Parlia¬ 
ment waa dissolved ? It could not be said, that the pendency of an impeachment, 
deprived the people of the free choice of their representatives; not one Member, 
-therefore, of the former Parliament might return, by. election, to the new one. 
How/.then, was such new House of Commons to proceed ? 

Suppose the former Parliament to have been dissolved, just when the accused 
had made his defence, mid that while the evidence on which his accusation 
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refeted wi» fresh in his own memory, and present to the recollection .of thf 
Managers and the Lords, he had rested his whole defence on observations on that 
evidence, without calling witnesses; appealing to the honour of the Managers fbi 
the truth of them, as well as to the justice of the House;—suppose, when he had 
thus finished, and had impressed even the Commons themselves with his inno¬ 
cence, the Parliament had been dissolved; how could such a trial proceed in Mi 
qnof Were the new Commons to reply to the prisoner, whose defence they had 
never heard ? or was the prisoner to make it over again, when (he foundation >ei 
it was forgotten, in order that the new Commons might hear it ? And snppOMf 
he could do it, it would still be observations on evidence which the Managers had 
never seen, and of which there was no record; and which, even if recorded, 
would be written evidence, contrary to the genius of the English law. Suppose eves 
an interval of years to exist, which might often happen, between the giving of tk 
evidence by the witnesses in one parliament, and the hour of deliberation and 
judgment in the next; and in a case, too, where a judgment of guilt or kmooaaoi 
might absolutely depend upon the most accurate recollection the evidence^ u 
what situation would the Lords and Commons stand upon such an occasion? Hi 
Lords who had sat from the beginning of the trial, must judge wholly from dM 
injudicial notes of a clerk, and with but feeble recollection of the oral testimony; 
and the new Lords, open to no challenge, could judge from no other poafeiMt 
source, never having even seen the witnesses who delivered it. In the* name 
manner must the Commons demand judgment against a person, whom the dM 
Commons, who had heard the evidence, might have acquitted. 

That there was a great difference between writs of error, appeals, and. aa 
impeachment. Writs of error and appeals being regulated by the laws and oa> 
totns of the realm, modified by the usage of Parliament: but an impeachment 
was governed by the law of Parliament only. That, upon a dissolution, aa 
impeachment should abate, as the person impeached was {Jut without day, which 
consequently entitled him to his discharge: and the House had no power to revive 
the impeachment, since it was an acknowledged principle, inherent in the Con¬ 
stitution, that the Parliament should die, and all its proceedings determine with 
its existence. 

That the Commons of England gave up their privileges, in giving up the point 
of abatement, since one of the most essential privileges of the people was security 
and protection against indefinite trial, the protracted and tedious trial to which 
the doctrine of non-abatement led. It could not be imagined that the last House 
of Commons could bind the present by any one of its resolutions—if it had the 
right so-to do, it must also have the means—It could not; nor could a blade of 
grass, the property of auy gentleman of landed property, nor the smallest coin, the 
property of any monied man, be touched by any fesolution of that House ; than 
how could a resolution of the House hold a subject, bound to answer from year 
to year? Precedents, when militating against justice, were to be received with 
jealousy. If the precedents even were absurd, yet if they had constituted a rjale 
of law, and that rule was established and understood, it was of more consequence 
the rule should be acted upon, than that that impeachment should be continued 
upon auy abstract, theoretic principle. 

In support of the motion, it was confidently said, that after having examined, 
with all possible accuracy, such precedents as were analogous, each of them went, 
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decidedly in favour of the impeachment, remaining in stfUn quo. The gr<?wth 
oriel developement of the principle of impeachment, was traced from the reign of * 
Eel ward IV.—for the purpose of shewing that in its relation to the effect of a disso¬ 
lution, it was precisely the same, for impeachments, as for writs of error and 
appeal. Various instances wore produced of writs of error not abating prior to 
1573; hence it was concluded, that the report of the Committee, and the resolu¬ 
tion* of the Lords at that time, which had remained unquestioned ever since, 
were founded not only on precedents, but on what was clearly understood to be 
the hear and practice of Parliament. That the report and resolution of 1678, 
respecting'the continuance of an impeachment after a dissolution, were grounded 
upon that of 1673; because both impeachments and writs of error, stood so strictly 
connected in principle, that it was impossible to make a distinction between them. 
Tfcmt the resolution of 1673 could not hare been adopted, merely as a colourable 
fbundarioa, for the resolution of 1078, because when the former passed, it was 
impossiye that the case to which £he latter applied, could have been foreseen; 
and whoa 1 the Earl of Danby applied to the Court of King's Bench to be bailed 
after the dissolution of Parliament, the Court recognized the doctrine, that the 
impeachment did not fall to the ground in consequence of the dissolution, ns the 
knowa and established law of Parliament. On the precedent of 1685, by which 
the resolution, as for as it respected impeachments, was reversed, it was remarked, 
that its aatbority was of no avail, the Commons having been corruptly chosen 
and wholly devoted to the Court;—the principal evidence of the prosecution, 
Titus Oates, convicted of peijury, and consequently incompetent; and the reso¬ 
lution itself passed without any examination of precedents, ftot generally with 
express limitation to the particular case. Hence it was inferred, that from the 
c*ses of the Lords Salisbury and Peterborough, 1690, it w as understood to be the 
hw of Parliament, that impeachments do not abate by a dissolution; and after 
m och delay and management, they were at last discharged by a resolution strictly 
^PpUcmble to their particular case, and in no respect affecting the general question. 
Ereothe case of the Earl of Oxford, in the year 1717, would, as far as it proceeded, 
wartint a similar conclusion. The question was no less, than whether the right 

the Commons to impeach should exist ? 

That a right, admitted and acquiesced in for centuries, was not to be supposed . 
doubtful, because some ingenious men had endeavoured to bring into question, ■ 
what their ancestors had agreed in for three hundred years; and if forced analogies 
and sceptical arguments, from vague and unsupported theories, were to be the 
grounds of appdinting Committees of Enquiry into the privileges of the Commons, 
was no right however established, but might be called in question, no privi- 
kge, however necessary, but might be disputed. Not a line in the Journals of 
the Commons could justify a doubt; and if doubts were to be raised by investiga¬ 
tion of the Lords Journals, no Member of that House would look intj those 
Journals, for the privileges of the Commons. They alone were competent to 
declare their own privileges; and there was an end of the power of impeachment 
itself, if they were to inquire of the Lords, what were its limits, and calml y sub¬ 
nut that important privilege to’their determination. In this view of the subject, 
it was idle to search for precedents, because the principle was a matter of daily 
Practice; for three years the House had gone on with the trial, from session to 
^stion, from prorogation to prorogation; and that in principle and in law, there 
„ F 
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was no difference between dissolution and prorogation, between a new session and 
a new Parliament. It had been admitted that the course of decisions of a com¬ 
petent coart were sufficient to form, though it could never be admitted, that any 
decision of the House of Lords could make the law. Their decisions, consistent 
with principle, were the best evidence of law, which the House however could not 
make by its resolutions. That very principle however proved the impeachment did 
not abate; for no course of decisions, not even one authority, could be produced 
for its abating, but that of 1C85, which was to be raked from the ashes in which 
it had lain ever since it had passed, despised and forgotten by the very men who 
made it; contaminated by the circumstances which gave it birth, and the times 
in which it happened.—-That the question had been attempted to be reasoned, 
upon principle, upon analogy, and upon authority. Among other analogies, bills 
of attainder and other legislative proceedings had been alluded to, which unques¬ 
tionably were abated by dissolution. But if there was any analogy between the 
two cases, the objection to the argument was, that it proved too much. Unfor¬ 
tunately, bills of attainder, like other legislative proceedings, ended with a session, 
and were destroyed by prorogation, equally as by a dissolution. Where had the 
analogy lain for four years? Hud the friends of Mr. Hastings been so negligent ns 
not to remark the similarity between impeachments and bills of attainder, dll 
then? Or if they had remarked it, why did they not come forward wi$h the 
analogy three years ago, convey the knowledge to the House, and inform die 
House, that it was prosecuting Mr. Hastings without authority, because impeach¬ 
ments were like bills of attainder, and ended, as they did, with the session of 
parliament in which they commenced? That it never had been doubted within 
those walls, that an impeachment continued from Parliament to Parliament. In 
truth, it could hardly be said with fairness, that it had ever been doubted, any 
where. Before the question was agitated with any party view, in the case of the 
Popish Lords, the great Lord Nottingham, a man eminently learned, to whom 
the profession of the law owed as much as to any man; who had done more to 
form and improve one branch of our law, than all who had succeeded him;—that 
great Judge, in declaring the causes of holding the Parliament, and speaking for 
the Crown itself, had solemnly and deliberately been of opinion, that* dissolution 
made no alteration on an impeachment. Upon the meeting of Parliament in the 
year after the Popish Lords were impeached, addressing himself to the Commons, 
he informed them, that the King had, during the dissolution of Parliament, beeu 
applied to, to liberate those Lords; but that he had thought it right to reserve 
them for justice, and desired the Commons to proceed speedily with the trials, 
that they might not suffer the miseries of indefinite confinement. Before he'had 
directed the Commons to proceed upon the trials, he must have been of opinion 
that the trials were in existence. When the question came afterwards in the 
next session to be agitated, it was solemnly settled by the resolution of 1678, that 
the state of impeachments was not affected by dissolution of Parliament; not upon 
the spur of the occasion, but upon mature deliberation; upon following up the 
principle which was established in the year 1G73, and which had never since 
been controverted. Much abuse had been thrown on the times of 1678. But 
let those times be what they might, the resolution in question, was not tainted by 
them. It bad nothing to do with the Popish plot. The question was agitated on 
the impeachment of Lord Dauby; for crimes distinct from the plot, and decided 
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by a House of Lords, not particularly inimical to that Minister. After that 
period, the question was again mentioned in the House of Commons. In one 
of the conferences with regard to Lord Danby, the Managers, among other 
things, reported, that one of the Lords had put the Commons in mind, that they 
had gained two great points in that Parliament, viz. that impeachments continued 
from Parliament to Parliament, and that the impeached Lord must withdraw. 
The Managers for the Commons replied, that those points were agreeable to tho 
ancient law and rule of. Parliament. Upon that law, Lord Stafford was tried 
and executed; and in his case, it was solemnly decided. Much had been said 
with regard to that trial, namely, that the witnesses were peijured, and that that 
unfortunate nobleman had a ha.*d fate. But if the witnesses were believed, the 
Conviction was just. About the period when those things passed in Parliament, 
the question had more than once occurred in Westminster Hall, where it was 
etpmlly admitted as law, that impeachments continued, notwithstanding a disso¬ 
lution. Lord Danby and the Popish Lords, had applied to be bailed; if an idea 
had prevailed of the abatement of the impeachment, their application ought to 
hinfe been, for their discharge. But the Court would not even bail them, till 
"Jeffreys was made Chief Justice. Bailing was an affirmance of the commit¬ 
ment, and therefore a direct authority, that the impeachment subsisted. Upon 
looking into the case of Fitzharris, there was ground to say, that the question had 
been solemnly determined by all the Judges. Fitzharris had been generally im- 
4 peached by the Commons of high treason; no articles were presented against 
him. Parliament was dissolved. - He was afterwards indicted for a special 
treason, under an act of Charles the Second; he pleaded, that he was impeached. 
In the course of the discussion of that plea, his Counsel often endeavoured to 
aigne, that impeachments continued, from Parliament to Parliament. Had the 
law been clearly otherwise, it would have been easy to have told them, u What 
* signifies this argument ? The impeachment is gone.” So far from it, the 
Chief Justice studiously avoided that question; and when they were pressing to 
segue it, stopped them by saying, that the only question before the Court upon 
the plea was, Whether a general impeachment for treason, could be pleaded in 
bar of an indictment for the particular treason set forth ? In the coarse of the 
trial, one of the Counsel for Fitzharris, insisted, that it had been, after the disso¬ 
lution of Parliament, solemnly resolved by all the Judges, that the King could 
oat proceed upon the indictments against the Popish Lords, on account of the 
impeachments, which were then depending against them. The answer made by 
the then Attorney-General was, that that was an extra-judicial opinion.—Though 
die opinion was extra-judicial, still it had all the weight of an opinion of the 
twelve Judges; an opinion which they could not have formed, if they had not 
thought impeachments did not abate, and that a dissolution of Parliament had 
no effect upon the state of an impeachment. 

After all this, it might have been thought the point was clear; but in the first 
of the first Parliament, of James the Second, in the moment of servility 
and adulation, the House of Lords thought proper to reverse the order of 1678, 
so for as related to impeachments, and next day to discharge the Popish Lords. 
If ever there was a time dangerous to the liberties of this country, it was -that 
period. A weak and bigoted Prince upon the throne; a packed and garbled 
House of Commons, almost named by the Crown, in consequence of the violent 
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and arbitrary destruction of the charters of the different corporations; a people 
broken-hearted, almost worn down in their repeated struggles with the.Cmw*; 
added to all which, had the House of Commons been differently formed from 
what it was, to proceed with the prosecution was impossible. The principal 
witnesses were convicted of peijury; yet in such a time, and under such circus*- 
stances, even the then House of Peers, was ashamed to declare the resolution'ef 
16T8 not to be* law. On the very day, in which that minister of wickedness, 
Jeffreys, took his seat as a Peer, it was reversed; without putting any dedaoMk* 
in its place; without enquiry, without examination, without the knowledge?of 
the Commons, and without daring to look in the face, the. very resolution/ which, 
was attempted to be reversed; the Protest expressly stating^ that it we *.slot eats 
.allowed to be read , though repeatedly called for. Yet such a precedent, at.finch 
a time, and under such circumstances, was now gravely contended to -be «*&» 
dent, to overturn settled law, to destroy every principle, and trample upoctthfe 
privileges of the Commons. But had even that case been regarded and foil9*wd? 
The very man who made, deserted it. It had served his purpose, and was laid 
aside for ever. Not many years afterwards, in 1688-9, Lords Salisbury! and 
Peterborough were impeached. After the dissolution they applied to the Ring's 
Bench to be bailed. Holt was then Chief J ustice, a roan of as great and .respect¬ 
able character, as ever sat upon the bench, but certainly not remarkable, -for any 
great respect for the privileges of Parliament. • He was the friend, and had bean 
the Counsel of Lord Danby. In his case, he bad opportunity to consider the 
nature.of impeachments; that very question must therefore have been before 
him, and he could not be ignorant of the resolution of 1685, which had . liberated 
his client. Yet neither the Lords applying to be bailed, nor the Court in lefoaing 
to bail them, take the least notice of that order. Upon the authority of the case 
of Lord Stafford, (which certainly was not law, if the order of 1685 was supposed 
to have had any operation,) the Chief Justice and all the Jndges refused to bail 
them; expressly grounding their judgment, on. what had been determined at that 
trial, as having settled the law upon the point. Had either the Lords themselves, 
or the Judges, an idea that the resolution of 1685 had altered the law, would the 
one have totally forgotten in their application to the court, and the other totally 
neglected in their judgment, a solemn determination, made only a few yean 
before, and within the positive knowledge of both the parties and the Judges ? 
Upon the meeting of Parliament, those Lords applied to the House of Peers, who 
appointed a committee to search precedents, and attempted to involve their case, 
with that general question. An act of general pardon had passed. A question 
was put to the Judges, whether their case was within it. The Judges were of 
opinion, that if the offences were committed under certain circumstances, they 
were; mid on a subsequent day they were dischaiged. But had the precedent 
been followed? The same person who had been impeached as Earl of Danby, 
was in 1695, impeached as Duke of Leeds; he was under impeachment for five 
years, and through several Parliaments. * How did it happen that he never 
claimed the benefit of the resolution of 1685? After five years, and three disso¬ 
lutions, the House of Lords took up his case, but did not declare that it had long 
been at an end. They acted upon it as a pending proceeding, and dismissed it, 
“ the Commons not prosecuting;” which was a direct authority in the pre¬ 
sent case. About the same period, (in the year 1701,) Lord Holt had agaiu. 
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occasion to consider the law of impeachments, in deciding the case of Peters and 
Bensitig,* in which he. declared, that impeachments upon which some proceed 
ingw had been had, and Parliament dissolved , might be continued in a subset 
fwent Parliament. Mr. Justice Foster expressly states the case of Lord Salis¬ 
bury, as grounded on the act of general pardon; and reasons from it in a manner 
which it was impossible he should have done, if he had been of opinion that his 
impeachment had been ended by a dissolution. To all these authorities, parlia¬ 
mentary and legal, nothing was opposed, but the proceedings in. 1685. An 
attempt had been made, to argue something from the Protest, in the case of^Lord 
Oxford, in the year 1717, urging that it must have been admitted in the debate 
that dissolution would abate an impeachment. No such admission could be 
gathered from that Protest. It had been asserted by the Minority, who, from 
their own assertion, aigued, that a prorogation would equally abate it. That 
Pr o te s t stated, as fact, a matter notoriously untrue, namely, that dissolution mid 
ptaMgfctio* equally pot an end to judicial, as to legislative, proceedings. Every 
mm knewthat judicial proceedings in the House of Lords, abate neither, by the 
mm nor ths other. 

It hod been said, that writs of error and all other judicial proceedings, till tKe 
year 167 $, abated by a dissolution. At that very time it was equally held, that 
prorogation abated a writ of erroi*; how then came it that impeachments contt- 
naed from session to*session? If the fact were trae, it would prove that im¬ 
peachments did notin former times abate, when writs of error did; or w6re ! it 
admitted that the analogy'was well founded, it would prove that when it came to 
be held that writs of error did not abate by dissolution, it ought equally to havb 
been held, as to' impeachments. But the position, that writs of error and appeals, 
in ancient times, abated, by a dissolution, was not well founded. The order '(A 
1679, was not the result of the arbitrary will of the House of Lords, but the 
consequence of an investigation into what was the ancient course of proceeding 
in that House: and whoever would look at the cases quoted in the Report, pre¬ 
ceding the order of 1673, or would examine the numerous cases to be found in 
Lord Hale’s book, or the rolls of Parliament, would find that the ancient course 
was to present a petition,*complaining of an erroneous judgment; in consequence 
of which, a scire facias issued, returnable at the next Parliament. So far was 
the proceeding frorp abating, that in ordinary course, tho party was not compelled 
to appear and hear the errors, till tho next Parliament; which principle was not 
confined to proceedings in error alone, but extended to every judicial proceeding 
before the House of Lords; as was evident from the Report in 1673. That there 
was a case, (17th Charles II.) f where it was expressly declared, that writs of 
error, and scire facias thereon, did not abate by prorogation. About the ‘middle 
of the reign of James the First, a practice began, which became more frequent 
in the time of Charles the Second, of making writs of errof returnable imme¬ 
diately, and making orders in the House of Lord-, for their hearing, from time 
to time. It was then argued, that as those writs, and the appearance of the pan¬ 
ties, were supported by orders of the House, and as all orders expired with a 
dissolution or prorogation, that writs of error were at an end. In consequence 
of thirreasoning, the Courts of Law held the writ to be abated; but so far 

t Prichard’s case, 1 Lev. 165. 1 Sid. 245. 
Riyin. 120. 1 Kcb. 887. 


« 1? Mod. 604 
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were they from making any distinction between dissolution and prorogation* tfcil 
all the cases which held those proceedings abated by dissolution, were grounded 
on the case of Gonsalovc and lleydon, which was the case of a dissolution. So 
far those cases were an authority, to prove that there was no distinction between 
prorogation and dissolution, as to judicial proceedings. When the House of 
Lords found the courts below, proceeding in this course, they were compelled to 
investigate the subject; the consequence was, the order of 1673; which order, 
it was true, extended only to prorogation; but the principle extended equally to 
dissolution, and was accordingly applied to that case, in the year 1678. Tbooe 
orders again brought the law back to its ancient principle, and judicial proceed¬ 
ings in Parliament have ever since, as they had done in ancient times, continued 
undisturbed by a dissolution. The court iu which they are, continues the same; 
the time of its meeting is fixed to a certain day, by prorogation; to an uncertain 
one, by & dissolution; but the court, the judges, all the proceedings, remain un¬ 
touched, unaltered. There was no distinction, in law, between dissolution and 
prorogation. Lord Coke expressly says, that every new session, is a new Paiiiar 
ment; and in that has been followed, without contradiction or dispute, by evfgj 
lawyer who has succeeded him. So far, therefore, as analogy to other judicial 
proceedings in the House of Lords could apply, that analogy was in favour of 
the motion. Calling a parliament, conferred no authority; dissolving it, took 
away none; the rights and powers of the peerage existed, independent of the 
Crown and its powers, and when called into action, naturally returned to their 
former state. It was nothing more, than appointing a time for the high court-of 
Peers to meet, without having the least operation upon its proceedings. 

Still however it was difficult to believe that to be law, which appeared so 
destructive to the vital power of the House of Commons. Impeachments were 
of no use, if they might be stopped at the pleasure of the accused. They were 
naturally directed against men in power. Could it be doubted, that he who had 
so advised the Crown to misuse its authority, as to deserve an impeachment, 
would hesitate in advising a dissolution to save himself? Would he, who had 
risked every thing in the commission of one crime, doubt about the commission 
of another, to secure himself from the consequences of his former guilt? Then 
was no period of an impeachmeut, in which it might not be done. The crimi¬ 
nal might take the chance of an acquittal, and finding that likely to fail, save 
himself by this mode. It was said he might be impeached again. The doc¬ 
trine however, went to throw open his prison-doors and to elude justice. Was 
it a thing unknown in the History of England, for a Minister to fly from the 
vengeance of Parliament? Was it nothing, that the means of escape, were io 
his power? But suppose lie did not fly, did he not return to the new Parlia¬ 
ment, with die same weapon in his hand, to defeat and elude the justice of his 
country ? 

The rights and privileges of Parliament were concerned, which must evei 
remain inviolably sacred, or the Constitution be destroyed. Precedents had been 
consulted with laborious industry; but those adduced in favour of impeachments 
abating , on a dissolution of Parliament, were in number so few, and of such 
questionable authority, that no one would say they ought to be relied on, in pre¬ 
ference to the fundamental principles of the Constitution. But, there existAJ 
no evidence of such a uniform rule of parliamentary practice. The case of the 
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Dlik« of Suffolk, io the reign of Henry the Sixth, indisputably proved that im¬ 
peachments continued in statu quo, from one Parliament to another. By the 
resolution of the Lords in 1673, writs of error and petitions of appeal, were 
made to continue from Parliament to Parliament; but it had been contended, 
since no mention was made of impeachments in that resolution, that a dissolution 
of Parliament operated as an abatement of such proceedings. The “very opposite 
conclusion was deducible from the Report of the Committee; which expressly 
stated, that writs of error , petitions of appeal , and other business of a judicial 
nature , ought to extend, from Parliament to Parliament. Impeachments, there¬ 
fore, aa judicial proceedings, did not necessarily abate by dissolution. In the 
order of 1678, impeachments were expressly mentioned, in common with writs 
of error and petitions of appeal, to continue from one Parliament to another. 
To that precedent, however clear and' decisive, objections had been taken to 
invalidate its authority. First, it was affirmed to have been a precipitate pro¬ 
ceeding. Did it refer to any new matter, not included in the former resolution 
of 1673 ? Clearly not. It was only a deduction from the principles already laid 
down in the former decision; and could not therefore ’be precipitate . But the 
critical juncture of affairs, during the ferment, of party violence and civil con¬ 
tention, might probably, it was said, contribute materially to that resolution, 
which authorised the continuance of impeachments. That objection, too, must 
vanish, the moment the circumstances of the times, when the decision in ques¬ 
tion took place, were contrasted with those of the subsequent period, when it 
was rescinded. In 1678, the proceedings of the Lords were not influenced, by 
any particular reference to any matter then depending; it was a general order, 
that writs of error, petitions of appeal, and impeachments, should survive a dis¬ 
solution of parliament. Nor was that, the production of party violence; it was 
an unanimous decision, founded on the resolution of 1673, to serve as a standing 
precedent for the conduct of future impeachments. But what was the case of 
the reversal of that decision in 1635, so much depended on, as a precedent, in 
favour of the abatement of impeachment, by dissolution? Was that not at the 
arm, when James the Second, a bigoted and Popish Prince, hnd ascended the 
Throne; when the Parliament was obsequiously devoted to the monarch; when 
the sacrifice of principle was required to be made, by the prejudices of the 
times; when certain Popish Lords wire about to be solemnly impeached, who 
were the supposed favourites of the King? Under such circumstances, what 
was the conduct of Parliament? They might think, compliance better than 
resistance, at such a period; and therefore determined, probably with the best 
intentions, to rid themselves of the impeachments in contemplation, by rescinding 
the order of 1678. The professed object therefore of that reversal, was, to 
screen the accueed, from the impending danger of impeachment. Against which 
of the decisions did the objection taken from the circumstance of the times, 
apply most forcibly; to the order of 1678, or to its reversal in 1685? Unques¬ 
tionably to the latter.—The next objection to the order of 1678 was taken froib 
the case of Lord Stafford. How could that invalidate the authority of that pre¬ 
cedent ? It afforded indeed an opportunity of appealing to the passions;—but 
was that a legitimate argument ? 

The case of the Lords Salisbury and Peterborough, adduced as a precedent in 
favour of an abatement of impeachment, by dissolution, was equally unfortunate; 
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for there did not appear from the proceedings, any reference, either t6 the orcfcr 
of 1685, or to any former decision on the subject. And as to the impeachment 
<*f Lord Dauby, there could not exist a doubt as to the sentiments then enter¬ 
tained by Parliament. He was dismissed, because the Commons iiad declined 
the prosecution. Three dissolutions of Parliament had interposed* before he 
was discharged. It was evident, if a dissolution operated as an abatement} Lord 
Danby would have been dismissed ou the first dissolution; nay, he would, upon 
that principle, have been <lischarged of course. But the case was Otherwise- 
Parliament was repeatedly dissolved, and Lord Danby as often detained; at 
length, the Commons declining to prosecute, he was discharged; so that his 
impeachment abated by the act of the Commons, not by the? operation of a dis¬ 
solution. lu the cases of Lord Somers, Halifax, Portland, and the Duke -of 
Leeds, the impeachments abated in the same manner. The Commons not pro¬ 
secuting, the parties were discharged. 

Parliament, it was urged, exercised two powers, legislative and judicial, each 
of which had separate and distinct limits aud duration. The confusion of those 
powers, was the principal source of all the doubts upon the present question. 
Lawyers had differed us much in their opinions respecting writs of emuy-and 
petitions of appeal, as of impeachments; and from such a collision of opposite 
sentiments, much satisfaction could not be expected. Reference should therefore 
be made to the clear, established principle of the Constitution. Every act of 
legislation terminated by prorogation, as well as by dissolution; bat no judicial 
act was influenced by either. Impeachment therefore being a judicial proceed¬ 
ing, could not be affected either by prorogation or dissolution. 

. That the authority of Lord Ilale should be distrusted, since wi^ts of error, 
petitions of appeal, and impeachments, were considered by him as legisUdat 
proceedings. All legislative proceedings, unquestionably abated by prorogation, 
as well as dissolution; but impeachments, writs of error, and petitions of appeal, 
were judicial proceedings, which continue from session to session, from Parlia¬ 
ment to Parliament. The error of Hale proceeded from his confounding legis¬ 
lative with judicial power, in parliamentary proceedings. Lord llolt entertained 
a different opinion on the subject, since he had aigued from the case of Lord 
Stafford, as a weighty and irrefragable precedent, in favour of the continuance of 
impeachments, and other judicial proceedings, from oue Parliament to another. 
Lord Chief Baron Comyns, on authority of the highest respectability, was also 
decided in his opinioo on the subject; for, from a passage in his Digest,* it 
appeared, not only that impeachmeuts continued, but that they could be resumed 
and prosecuted, until judgment was obtained, notwithstanding any interruption, 
either from prorogation or dissolution. Writs of error, petitions of appeal, as 
judicial acts, survived prorogation and dissolution; why not impeachments? To 
admit the contiuuancc of the former, and insist on abatement of the latter, by 
the operation of dissolution, was absurd; since, as judicial proceedings, they were 
branchesi of the same power, and their connexion depended on a permanent 
union with the same principle. 

Though the House of Lords was perpetually changing its Members, yet sup¬ 
posing the new Members ignorant of the proceedings already had on an im¬ 
peachment, what inconvenience could arise from that, when the whole evidence 


* 5 V. oct. 219, 250. 
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was printed? The judgment was formed upon printed evidence; notes were in 
coortant practice, and written evidence consulted;—without which it were im¬ 
possible, in cases of impeachment, to reduce, under one view, the whole mass 
of evidence. Ttare were few instances in which impeachments did not occupy 
some days; written evidence was therefore as indispensable in a trial of ten days, 
Ss of three years. 

And not only the Court was accessible to all, but reports and papers, respect¬ 
ing the evidence, were open to inspection. Suppose the party impeached, to 
have made some progress in his defence, his accusers might possess sufficient 
influence to procure a sudden dissolution of Parliament; the consequence might 
be, a fresh accusation, fabricated out of his own defence. An impeachment, 
therefore, in justice should continue in statu quo , after a dissolution: and the 
House. -of Lords could not proceed to judgment, unless the House of Commons 
prayed it. 

The former was a permanent judicature. In all impeachments, the accusing 
party virtually, though not identically, was the same, as well after a dissolution 
as before ; for it were ridiculous to contend, that the great body of the people, in 
Whose name, and on whose behalf, die Articles had been carried up to the 
Hsu* of Lords, had sustained any material alteration. As no real change, then, 
had happened, either in the tribunal, or in the prosecutor, upon what principles of 
reason, or of justice, should the chances of escape be multiplied to the guilty, or 
the tortures of imputed guilt be prolonged to the innocent, because the King 
might be advised to call a new parliament ? 

. . But another consideration, arose out of the case of the Earl of Danby. That 
Minister had been impeached by the House of Commons in 16T8, and, after con¬ 
siderable delays, had pleaded the King’s pardon. Charles tho Second, told his* 
Parliament, in the most express terms, that he had given Lord Danby a pardon 
under seal: and if that pardon should be found defective in form, he would renew 
it, till it should be perfect; for he was determined to protect him, as he was not 
criminal, (assigning not a very constitutional reason for his innocence), having 
deled only in obedience to his brders. That was precisely the case which an im¬ 
peachment -was peculiarly calculated to reach. The King could never regularly 
be answerable for the faults of his government. Ministers alone were respon¬ 
sible; and if they valued their reputation, or their safety, would relinquish their 
situations, whenever the King should be resolved to act in contempt of their 
advice: —the boasted right of impeachment, would otherwise be a mockery. If 
the*King, who was not amenable, could effectually take the blame upon himself 
and protect his minister by a pardon—every species of political infamy, would 
he placed beyond the vengeance of an insulted nation. The House of Commons, 
resisted the validity of the plea with firmness; and the King had recourse to his 
only chance of screening his favourite from justice, by dissolving the Parliament. 
—That the doctrine contended for by the House of Commons in Lord Danby’s 
case, was afterwards solemnly established by one of the most happy and sacred 
Acts of the Legislature, namely the 15th and 13th of William the Third*, 
which had settled the succession to the Crov^n upon the House of Hanover; and 
had enacted, for the better securing the rights and liberties of the subject, that 
no pardon under the great seal should be pleadable to an impeachment by the 


* C. 2. s. 3. 
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Commons. But of what use was that salutary clause, if the King, who was 
restrained from the improper exercise of his prerogative in one mode, might 
eventually produce the same effect in another—by dissolving the Parliament? It 
had been well observed, in opening the business, that the House were in a Com* 
taittee, in one of its great superintending capacities, namely in the Committee of 
Courts of Justice: and it was the nature of the Court, and the circumstance of 
the House of Commons itself being tbe prosecutor, which could produce a 
doubt. But when the case was stated, it would prove more clearly the necessity 
of standing upon their own privileges, and only admitting the precedents, (not 
decisive) of other Courts, and of the House of Lords, as illustrative of the ques¬ 
tion. They therefore stood upon the soundest precedent in the history of the 
Constitution, when they determined not to go into a Committee to enquirfe into 
precedents, where their privileges were clear and material. It had bgen agitated 
in 1679, whether a pardon was pleadable in bar of an impeachment. The Com¬ 
mons, when called upon by the Lords to argue the question at their bar, refused 
to argue it, because it was so clearly interwoven with the Constitution, and so 
essential a privilege, that to argue was to doubt; and to doubt, was almost an 
abandonment of the right.—That the identity of Parliament was gone, and the 
House sat under a new authority, was denied. The Lords, had been properly 
stiled the hereditary Judges of the kingdom. Why Because they derived 
their jurisdictions from their Patent of Peerage, not from the writ of summons 
on dissolution, or proclamation to meet in Parliament after prorogation. No act 
of the King could take it away, no act of the King could therefore abate it. Tbe 
authority was given with the patent of Peerage; the day or time to exercise it, 
by the writ of summons, to meet at the beginning of a Parliament; or of the 
proclamation, to meet at the beginning of a session. Thus the day of meeting 
appointed by the King, at pleasure, gave the time for exercising the jurisdiction of 
the Court, styled the Court of the King in Parliament; just as the common law, 
by giving the T$rm to the Judges of Westminster Hall, gave the time for exer¬ 
cising their judicial powers. In short, it was a Court perpetually existing. Lord 
Hale, whose authority had been so much relied on, suid in the case of Sedgwick 
and Gofton *, in the year 1670, that the Register of writs contains a Metre facias 
for a writ of error ad proximum Parliarnentum. The Lords therefore, when 
they resolved that judicial matters survived in statu quo , from session to session, 
in 1673, considered session and Parliament, (as it was,) to be one and the same 
thing; not only on the force of the precedents there cited, but on the reason of 
the thing, derived from the nature of the jurisdiction; considering it as a Court, 
which though, like all other Courts, it had certain times of acting, yet, like all 
other Courts, had a constant existence, and could not be annihilated. Historical 
anecdote ought to be consulted, in explaining decisions and precedents. W1k> 
Would abandon history, as a mean of clearing doubtful cases? The character 
of the Judges who decided, was material in the judgments of Courts of law; so 
was the character of the times, in Parliamentary precedent. On the precedent 
in 1G73, history was silent; but the silence of history was an important ingre¬ 
dient m that case. Research had been made in vain, into all the histories 
of the times, for the origin of that important resolution: but what had been 
looked for in vain in the histories of those times, had been found in the law books. 


• 1 Mod. 106.—3 Keb. 256. S. C. 
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'From the Restoration, to the year 1673, it appeared by many of the law reporters, 
that many cases, respecting the operation of prorogation and dissolution, on 
writs of error and appeals, had taken place; doubts had arisen, and the Courts 
knew not how to decide. The resolution of 1673 must therefore have been a 
rale to settle those, doubts; a rule, taking its rise, not out of impeachment, party 
agitation, or political spirit;—but out of mere questions of private right and 
private property, uninfluenced by passion or violence. And what did that reso¬ 
lution mark out ? That the Court of the King in -Parliament, was a constantly 
existing Court, whose judicial proceedings were not touched by the exertion of 
prorogation, but remained, in statu quo , from session to session, wliich was the 
same as from Parliament to Parliament. 

The Committee of 1678 referred to the Journal 1673; which states prece¬ 
dents, not only of civil, but, of criminal cases, subsequent to the act of Henry 
the Fourth. Those antecedent, however, were as good authority to the present 
point, as those subsequent. The object of the act of Henry the Fourth was to 
abolish criminal proceedings before the Lords, at the suit of individuals. Till 
that time they were legal; and from the precedents, they appeared to have en¬ 
dured, from Parliament to Parliament. At that time, if they endured from ses¬ 
sion to session, they endured from Parliament to Parliament; for it was admitted, 
that in the early times of Parliament, prorogation was unknown; at least none 
appeared on record, previous to the reign of Philip and Mary. Those cases 
therefore, whether prior or subsequent to the time of Henry the Fourth, esta¬ 
blished, that criminal proceedings begun in one Parliament, were carried on in 
subsequent Parliaments, and did not abate. But it had been endeavoured to 
shew, that the Parliament of 1678 deserved no credit! a Parliament which, 
neat to that which settled the Revolution, and that which seated the House of 
Brunswick on the throne,, deserved more of posterity than any Parliament on 
record. It was not right to consider Parliament by the character of the times, 
hut by constitutional acts, in their legislative and deliberative capacity. .In that 
view, there was not an important or a material privilege of personal freedom, par- 
liamentary independence, or constitutional principle, afterwards enacted and en¬ 
forced at the Revolution, which was not enforced and carried by the House of 
Commons in 1678. All the seeds were sown in that Parliament, which after¬ 
wards grew to maturity. It passed the habeas corpus actit resisted Lord 
Shaftesbury, who, as Chancellor, had attempted to regain the power of trying 
elections, and judging of the right of Members to their seats; anji thus, by a 
second struggle, fixed that invaluable privilege for ever. It resolved, not on pre¬ 
cedent and record, but on the clear, unalienable rights of a free constitution, and 
the indpendence of inquisitorial power, (without which inquisitorial power was 
a mockery)—that a pardon was not pleadable in bar of an impeachment;—that 
a Lord High Steward, an officer named by the Crown, was not a necessary part 
of the Court of the King in Parliament; which, if it had been necessary, em¬ 
powered the Crown to stop an impeachment in limine 9 by refusing to appoint 
that officer; and lastly, completed the great work of inquisitorial independence, 
by deciding that a dissolution did not annul an impeachment. The resolution of 
1678, therefore, was not only sound and just in itself, but was the act of a Par¬ 
liament, whose reputation stood as high, for constitutional doctrine, as any in 
the annals of our history. With regard to the precedent of 1685, if, instead of 



76 


THE HISTORY OF T1IE 


having passed in times when a servile House of Lords, and a packed House of 
Commons, chosen by boroughs deprived of their legal rights, acting under a 
bigoted misguided Prince, that resolution had passed in the best of times, and 
ynder the most perfect Parliament, it would amount to no authority whatevert; 
because, it only removed one resolution, without substituting another ua its 
place; and in so doing, left the principle entire, for it did not venture to affinftt 
other judicial proceedings. If so, it was like reversing a rule of court;—(roles* 
which Courts of Judicature were competent to make, either to advance ■ justice 
•or regulate their proceedings);—but which could neither make law».»aer 
annul it. 

The cases at common law, confirmatory of the continuance of an impeach* 
ment, were again alluded to. First, the case of Lord Danby*. Holt mu 
counsel at the bar. Jeffreys, the Judge, came down, on purpose to do thejofoaf 
the day; yet he, who was not fettered by any principle of duty, who couhFfefd* 
see all the consequences of admission, admitted that all that was doney wealth 
enlarge Lord Danby’s custody; and that upon the meeting of the new 'ftagliof 
ment, they might proceed to the trial. So far there was the authority of Jeffreys 
(the infamous instrument of prerogative and oppression,) that impeachment 
endured from Parliament to Parliament. The next case in the booksf, arose mi 
the application of Lord Salisbury to be bailed, in 1690. Lord Holt, counsel ft* 
tjhe prisoner in the former case, was now Chief Justice of the King*s Bench, 
apd presided at that application. He, who knew exactly all that had. pass-ad, 
said, that commitments by the Peers, endured from Parliament to Parliament; 
(hat Lord Danby being bailed to appear at the next session of Parliament, was an 
affirmance of the commitment, and a plain proof of the opinion of the Court at 
the time, that the commitment was not avoided, or discharged, either by proro¬ 
gation, or dissolution. In 12th Modern, 604, Lord Ilolt says, (by way of illus¬ 
tration), “ If an impeachment be in one Parliament, and some proceeding 
“ thereon, and then the Parliament is dissolved, and a new one called, there may 
“ be a continuance on the impeachment.” Holt, who was counsel for the Po¬ 
pish Lords in 1679, had twice, as Chief Justice, delivered that doctrine; and 
wa*» perhaps, of all the Judges who ever sat in Westminster Hall, the Judge 
whose authority was of most importance in a point of Parliamentary privilege; 
he who had been led to a full consideration of the privileges of both Houses, and 
had opposed, as a Judge in Westminster Hall, the privileges of each J. So that 
if any cases deserved authority, those deserved authority, as being delivered by a 
Judge, who had more means of information on the particular case, than any 
person of those times; who was not afraid of combating the privileges of either 
House; whose authority therefore, on such a question, might be'deservedly 
reckoned higher than that of any Judge who had ever sat in Westminster Hall; 
because if he had prejudices, they were prejudices unfavourable to the privileges 
of Parliament, when set in opposition to the Courts of Westminster Hall. 

It had been argued, that the present House of Commons must be supposed 
totally ignorant, of the whole which had passed, and therefore incapable of 
going on with the prosecution. A great constitutional principle, however, was 

• Skin. 56.162. Ashby and White, 2 Ld. Raym 938, 

t Carth. 131. 6 Mod. 45. and see Burdett v. Colmaa. 

t The King v. Knollys, 1 Ld. Rsym. 10. 13 East. 
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net to be decided by extreme and abstract case?, but by the solid principles of 
reason and law; applied to the conduct of men, to the principles of the constitu¬ 
tion, the existing state of things. The whoie was a question of expediency. 
The necessity of ending the impeachment did not arise from dissolution ; because 
the new House of Commons, being still the legal organ of the people, who never 
that oould as well express their sense in the new, as in the former Parliament, 
tad in a new Parliament, many of the same persons were returned, who knew 
dm facts, who had conducted the business, and therefore could decide upon the 
expediency of the proceeding. 

Bat, conceding that prorogation did not 'annul an impeachment, had decided 
Qwiqnestion; for there was no distinction, in the opinion of lawyers, or in the 
thing itself, between prorogation and dissolution. Whether Parliament were 
inrn according to its personal, deliberative, legislative, or judicial functions, 
di—sltitinn and prorogation were the same. If either House of Parliament, in its 
deliberate capacity, was engaged in any investigation, dissolution put an end to 
tbd'pMceeding*; so did prorogation. If a legislative act was in progress; dissolu¬ 
tion’ipdt an end to it; so did prorogation. So personal privilege was put an end 
tahpditeQlaticni, as well as by prorogation. But as to judicial proceedings, it 
«ai‘the revere©;—they continued. A writ of error was, confessedly, not ended 
by prorogation;.neither by dissolution-. Why ? Because prorogation and dissolu¬ 
tion were the same in law. An appeal was not ended either by prorogation or 
<fiatoht|ion. And the question now was,.Whether an impeachment, that great 
act of inquisitorial power, which controls Ministers and Judges, and protects the 
oanstitution,—in its nature judicial,-—in its proceeding, analogous to the trial of a 
Peer, in- a Court which never ceases to exist, (though its time of acting might be 
interrupted at the will of the Crown,) was to be an exception to this great general 
rule;—whether that, without which all the rest would be useless; should bend 
to a power, which shook none of the others;—whether, while a-cause between 
two individuals resisted the storm of prerogative, and in the shape of a writ of 
error, survived dissolution,—a cause, instituted by the representatives for them¬ 
selves and ail the Commons of England, should give way to that power 

• In the present case the Lords were a jury impanelled to try Mr. Hastings;*—* 
jury, who did not fall within the rules of other juries, but who vtere equally 
known to the constitution; and who could only be discharged from their dtaty, 
like all other juries, by a verdict. It could not with propriety be compared wirh 
the common trial by jury. When a jury was impanelled to try a cause, a Judge 
presided-—the Judge took notes, but there was no stop to take down the question 
—no stop to receive .the answer—no fotm which made the evidence, as it were, 
a record—all was done on the general impression, and, as it were, unoflatu. The' 
jury could not separate till they had given their verdict; could neither eat, drink, 
nor take refreshment; and if they retired, must retire in custody of a bailiff, till 4 
they pronounced upon the prisoner whom they were impanelled to try. It was 
not so in the Court of the King in Parliament; there the Court adjourned and 
coQtmoed, de die in diem,—de sessiont in rtstionem, and, as was contended, 
de Patliamento in Parliamcntum ; and their proceedings and forms were all calcu- 1 
lated to suit that constitution. The evidence was taken in a different manner. 
The question, instead of being asked of the witness, was put to the Court, by the 
Manager; the Chancellor presiding,,put the question to the witness; thatqnes- 
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tion being first taken down by the clerk, who likewise, before another question 
was put, took down the answer given by the witness. Thus, not the general 
effect, but the precise terms were taken down, and preserved for the benefit of the 
Court; .that as well those who were not present, as those, who from death, 
creation, &c. found their way into the Judicature, might legally give judgment 
either of condemnation or acquittal. Therefore, if the argument, founded on the 
demeanour of a witness not having been seen by the prosecutors, had any founda¬ 
tion, it applied more strongly to the Court: for if a person might judge, who had 
not seen a witness examined, surely the prosecutor might ask for judgment, under* 
similar circumstances. 

Hence the Court in which the Commons impeached, was the Court in which 
a Peer was tried; the same Coyrt which tried writs of error; which in no case 
required the King to supply it with powers to enable it to act; but possessed those 
powers inherently, in its own nature and constitution. The Crown gave it a day; 
but, in the language of Mr. Justice Foster, it openeth at the beginning, and ahut- 
teth at the end of every session, as the King’s Bench openeth and shuttoth with 
the Term. 

That in a question which concerned the welfare of the people, every considera¬ 
tion, except what had a tendency to promote that great object, became superseded. 

Charles II. himself, in his speech from the throne, expressly said te the new 
Parliament, that he would not discharge the Earl of Dauby, because he was under 
impeachment by the last, and ought to be tried in the new Parliament; a declara¬ 
tion which shewed that the King, acted on the clear, known, recognized law, 
not on any claim of the Commons. The House afterwards adopted the smtf 
ground. They sent word to the Lords, to remind them of the depending impeach¬ 
ment of Lord Danby. The Lords take it into consideration, and solemnly adjudge, 
that an impeachment is not discontinued by the dissolution of Parliament. It 
was not considered as a right regained or recovered ; it was the clear, indubitable 
right of the Commons, in which the Lords acquiesced. 

Were they satisfied with a bare acquiescence? When Lord Stafford was 
brought to trial, he pleaded the discontinuance. Did the Lords yield to it? They 
would not so much as suffer it to be argued. On the foundation of that privilege, 
Lord Stafford was tried, condemned, executed, and by the attainder, his whale 
line of succession annihilated. 

It was remarked as a singular circumstance, that when their own Journals 
were free from any opinion, much less any instance of denial, they should be 
referred to the Journals of the House of Lords, to learn wbat were the privileges 
of the House of Commons. What was the popular argument, advanced for the 
discontinuance of the impeachment ? That the evidence could not be known to 
the accusers personally, and that they must trust to written mimts, of the truth of 
which, they were uncertain !—What was all this appeal to the heart, on the duty 
of hearing evidence vivd voce, instead of reading it, w hen truly written ? Was it 
to be.established as a principle, that to the pure administration of justice, memory 
must alone assist the judgment, unrefreshed by minits? If an impeachment should 
last the whole possible length of a Parliament, the memory must hold out, as they' 
could not conscientiously demand judgment, if their recollection was assisted by 
referring to the notes which had been taken; and unless they possessed memories 
of that retentive kind, they were to be deprived of all exercise of judgment. 
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Why should they, who had only to make up their minds on the evidence, to, 
justify them in demanding judgment, require more precise means of knowledge, 
than the noble Lords who had to give judgment? Why set up a wild theory 
against plain sense? If they were not to judge on evidence so taken, in what a 
predicament did they place the Sovereign ? To him, both in the exercise of the 
prerogative, of mercy, as well as in that of his most afflicting duty,—enforcing the 
execution of justice,—the chief Magistrate of the kingdom, had only written 
evidence, taken by others, to confide in. His Majesty could only judge from 
what he read, or from what he was told; yet it was never imagined, much less 
imputed to the existence of those Royal prerogatives, that the Royal judgment had 
been misled by defective evidence; which must be admitted, unless it should be 
stated that his Majesty was always, in fact, present in every Court, and master of 
•very part of the evidence. Again were the times of Charles II. alluded to. 

The guilt of Lord Danby was, perhaps, as much the guilt of the King, as his 
own. The King had employed his favourite to sell the interest of his people to 
a foreign power, and to barter away the dignity of his Crown, for a disgraceful 
pension to himself. Implicated in the crime, he was naturally anxious to protect 
the instrument of it, and for that purpose resorted to every exercise of prerogative, 
which the advice of his Minister, or his own ingenuity, could suggest. But 
•very one of his measures, had a direct parliamentary condemnation. Fortunate 
it was for the country, fortunate for posterity, that the King had recourse to those 
manoeuvres; because it had been the means of establishing, that no shift or evasion, 
no abuse of prerogative, no collusion between the Crown and the criminal, could 
defeat an impeachment by the Commons.—And of the times in which the reso¬ 
lution of 1678 was made, the opinion of the men who spoke of them, without 
reference to any particular question, but on a general view of our history and con¬ 
stitution, would far outweigh all that had been said, as applicable to the present 
cate.* 

There was a great distinction between the ordinary law, in the common courts 
ef justice, and the constitutional law. For the former we should look to usage, 
where that could direct; but for the latter, to reason, iu preference to usage; 
because iu ordinary cases, certainty , was of more value than soundness of princi¬ 
ple; but in constitutional law, soundness of principle was every thing. Certainty 
of usage, on. a constitutional point, if it failed, served only to increase despair, and 
to drive to the last desperate remedy, for desperate cases. Hence the law of impeach¬ 
ment was not to be collected from the usage of courts of justice—for who was it 
meant to coutrol ? Not only men in high stations, who might commit crimes 
which the common law could not reach ; hut first and principally, the courts of 
justice themselves. If the power of impeachment be rendered nugatory, what 
security is there for the integrity of Judges, and the pure administration of justice? 
And with regard to the force of precedents on constitutional points, had the dis¬ 
pensing power claimed by the Stuarts, been decided by precedent, it might, 
perhaps, have been found to he good. But would any roan regard a precedent in 
such a case ? Must it not be perceived, that a Legislature and a dispensing power 
in the Crown, were incompatible; and that whenever any usage appeared, sub¬ 
versive of the constitution, if it had lasted for centuries, it was not precedent, but 
usurpation ? 


• Blac. Cora. 4 V. oct. 4o9. 



80 


THE HISTORY OF THE 


But they had, it seemed, no knowledge of the proceedings, on the impeach* 
inent, during the late Parliament;—there was no evidence on which they could" 
judge, whether any thing had been proved by the Managers appointed by the late 
House of Commons. They could listen only to oral evidence; the minita of the 
evidence taken down and printed by direction of the Lords! for their own infor¬ 
mation were of no use whatever. To that the daily practice of the Couit^ef 
King’s Bench, afforded the most satisfactory answer. It was well known that 
nine-tenths of misdemeanors were tried at sittings, and the record being returned 
to the Court from whence it issued, sentence was there pronounced, by Judges, 
who had heard no part of the evidence—who had seen nothing of the‘ demeanor 
of the prisoner, or of the witnesses—who had no knowledge either of the case, or 
of its circumstances, but what they derived from the notes of the Judge who tried' 
the cause. Affidavits, both in extenuation and aggravation, might be, and con¬ 
stantly were, produced and read ; and on that sort of evidence, which was thus 1 
gravely represented as no evidence at all;—on the written evidence of a note book, 
with the addition sometimes of written affidavits; on evidence of such authority, 
learned gentlemen, when advanced to the Bench, Would decide, whether a firifow'- 
subject should be fined a shilling, or ten thousand pounds—whether he Should 
be imprisoned for a week, or for a year. That it had been asked, if all their pro¬ 
ceedings did not cease with a dissolution ? Precisely those, it was answered, which 
ceased on prorogation. On prorogation, all votes of money, # afl bills dependii^, 
fell to the ground. So they did on a dissolution. By prorogation, the state of ah 
impeachment was not affected. No more was it affected by a dissolution. 
During the interval occasioned by either, the High Court of Parliament could 
not sit, any more than the Courts of Common Law, in the interval between 1 
Term and Term; and when Parliament met after either, judicial proceedings 
were taken up, in itatu quo , just as in the Courts below, after a vacation. 

They had on their own Journals an express declaration, that an impeachment 
did not abate by dissolution of Parliament; a declaration acquiesced in by the 
Lords, repeatedly acted upon by the Commons, and never once contradicted by 
any Subsequent declaration ; and it was strange indeed to hear those who had lend 
it down as a principle, that an order of any competent Court, acquiesced in for a 
series of years, and never afterwards annulled, made law—advising the House of 
Commons to consult the Journals of the Lords, for the purpose of turning aside 
the clear and uniform stream of the law of Parliament, as it appeared on their 
own, for more than a century. Were any man to affirm, in defiance of the act 
of Queen Anne, that Parliament had no right to interfere with the descent of the 
Crown—-that the act of settlement was not law, and that the House of Stuart, and 
not the House of Brunswick, had the only legal right to it—no one would feel an 
apprehension that the proposition might be true; but would desire time to recover 
from his astonishment, to repress the indignation which it must naturally excite, 
and to obtain for it such a free and temperate discussion, as might procure the 
most solid and effectual condemnation of a doctrine so absurd and extravagant. 
Such a discussion the question before the House had received; and great as were 
the advantages which the nation had derived from the accession of the House of 
Brunswick to the Throne, the decision of it was of as much importance to the 
constitution and the future happiness of the people, as whether the succession 
should continue in that House, or revert to the House of Stuart. That next to 
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pendent, free-born spirit of the people, the law of impeachment was the 
silty for the undisturbed enjoyment of their lives and liberties. It was the 
ioetble security against the vices of Government; and let no man, .fcy 
Dg or annihilating that, reduce them to the necessity of having recourse to 
r. To declare that an impeachment did not abate by dissolution of Pan- 
with a view to prevent the improper interference of the Crown, had been 
mating the lion with a cobweb . After the privilege was asserted and 
lad, the King, it was said, might dissolve the parliament, when the Lord? 
the point of pronouncing a prisoner guilty, or after he had been found 
id before judgment was given; and so afford him the means of escape; 

create fifty new Peers in a day, for the purpose of Acquitting a state 
, All this was undoubtedly true. Though every one would lament to 
porwer of creating Peers abused, yet they would much more lament to see 
gpc taken away; and it was a possible evil, against which they could pro* 
remedy. But whenever ingenuity could point out some possible abuse, 
Ifhich they could not provide, were they to give up every security against 
we, which the constitution had put into their hands? No human form of 
Bent was ever yet so perfect, as to guard against every possible abuse of 
and the subjects of every government must bear with some. But when 
became so frequent, or enormous, as to be oppressive and intolerable, 
threaten the destruction of Government itself, then it was that the last 
must be applied—that the free spirit of the people must put into action, 
twal power to redress those grievances, for which they had no peaceable 
of redress, nnd assert their indefeasible right to a just and equitable 
nent. No man would deny, that cases might occur, in which the 
xndd have no choice but slavery, or resistance; no man would then 
to say what their choice ought to he; and it was the best wisdom of 
enrernment, not to create a necessity for resistance, by depriving the people 
institutional means of redress. The alternative every good man mustdepre* 
too dreadful in its probable consequences; and whenever sad necessity 
rage it on, every individual, who had a heart to feel for the calamities of 
itiy, must deplore the exigency of the times. Nevertheless, they were to 
MMcibilities in that House, with the eye of jealousy ; and should tyranny 
enforced, no doubt the gentlemen of the Long Kobe, would contradict 
aments which they had chosen to deliver, by their actions; and prove, 

• seal and activity, that they were as ready to lay down their lives in 
of their freedom, as any description of men whatever. That the right 
atebment proceeding, without abatement, from Session to Session, and 
irliament to Parliament—was the vital, the defensive principle of the 
tion ; which not only preserved it from internal decay; but protected 
internal injury; without which, every Office of executive power, every 
i of judicial authority, might be exercised or abused, at the discretion 
oe of him who held, or of him who had the right of appointing to it. 
motion was carried, without a division.* At a subsequent time, a 


C Pari. Beg. by Debrett, 28 vol. fo. 150. where there is a list of the preca* 

G 
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similar question was debated in the House of Lords, and wus attended with the 
like success. On the 16th May, 1791, it was moved, that “ A Message be sent 
a to the Commons to inform them that the Lords were ready to proceed op the 
“ Trial of Warren Hastings, Esq.” which passed in the affirmative, by a msyontj 
of 48-—Contents 66—Npt Contents 18.—* 

dents from 18 Ed. 1. to 3 Geo. 1.—And for the coarse of this important debate, see the 
a succinct historical account, of the various Annual Reg. for 1790, p. 63. 
impeachments, which were referred to, in 


• Id. 30 vol. fo. 189. 
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CHAP. IV. 

Touching the Original of the Common Law of England. 

Tab kingdom of England, being a very ancient kingdom, has 
had many vicissitudes and changes, especially before the coming 
m of king William I. under several, either conquests or accessions* 
of foreign nations. For though the Britons were, as is supposed* 
the most ancient inhabitants, yet there were mingled with them* 
jr brought in upon them, the Romans, the Piets, the Saxons, the 
Danes, and lastly, the Normans. And many of those foreigners 
sere, as it were, incorporated together, and made one common 
leopk and nation. Hence arises the difficulty, and indeed moral 
impossibility, of giving any satisfactory, or so much as probable 
ronjecture, touching the original of the laws, for the following 
easons:— 

First, from the nature of laws themselves in general; which 
King to be accommodated to the conditions, exigencies, and 
onveniences of the people, for or by whom they are appointed, (a) 
0 those exigencies and conveniences do insensibly grow upon 
be people, so many times there grows insensibly a variation of 
ftws, especially in a long tract of time. And hence it is, that 
boagh for the purpose in some particular part of the common 
aw of England, we may easily say, that the common law, as it is 
iow taken, is otherwise than it w &9 in that particular part, or 
0tnt, in the time of Henry 11. when Glanville wrote; or than it 
ras in the time of Henry III. when Bracton wrote;—yet it is not 
ossible to assign the certain time when the change began. Nor 
ave we all the monuments, or memorials, either of acts of parlia* 
tent, or of judicial resolutions, which might induce or occasion 
ach alterations. For we have no authentic records of any acts 
f parliament, before 9 Hen. III. and those we have of that 

(a) Invent® sunt leges ad salutem Hopperus, of the law) et vocem com 
iviurti, emtatum que incolumitatem, bouit&te et potentia conjunctam, qua 
itamqne hominuro & quietam & posita in Repub. jubet ea, <jus facienda 
•atom. Cic. de Leg. 1. 4. See Blac. sunt, et prohibet contrana. L. 1. df 
tom. 1 v. 63. to 98, and 4 v. 409. Sum- Vera Jurisprad. tit. 29. 
uun divina mentis rationem, (says 
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king’s time, are but few. Nor have we any reports of judicial 
decisions, in any constant series of time, before the reign of 
Edward I.; though we have the plea rolls of the times of Henry III. 
and king John, in some remarkable order. So that use and cus¬ 
tom, judicial decisions and resolutions, and acts of parliament, 
though pot now extant, might introduce some new laws, and. alter 
some old, which we now take to be the very common law itself, 
though the times and precise periods of such alterations are not 
explicitly, or clearly known. But though those particular varia¬ 
tions and accessions have happened in the laws, yet they being 
only partial and successive, we may with just reason say, they 
are the same English laws now, that they were six hundred years 
since, in the general. As the Argonauts ship was the same wheA 
it returned home, as it was when it went out; though in that long 
voyage it had successive amendments, and scarce came back with 
any of its former materials;—and as Titius is the same man he 
was forty years since;—though physicians tell us, that in a tract of 
seven years, the body has scarce any of the same material sub¬ 
stance it had before. 

Secondly, the second difficulty in the search of the antiquity 
of laws and their original, is in relation to that people, unto whom 
the laws are applied; which, in the case of England, will render 
many observables, to shew it hard to be traced. For, 

First, it i9 an ancient kingdom. And in such cases, though 
the people and government had continued the same, ab origine, as 
they say the Chinese did, till the late incursion of the Tartars, 
without the mixture of other people or laws; (a) yet it were an 
impossible thing, to give any certain account of the original of 
the laws of such a people; unless we had as certain monuments 
thereof, as the Jews had of theirs, by the hand of Moses (6). 
And that upon the following accounts. First, we have not any 
clear and certain monuments of the original foundation of the 
English kingdom, or state; when, and by whom, and how it came 
to be planted. That which we have concerning it, is uncertain 


(a) The Chinese are a very singular 
object for the attention of the world, as 
well on account of the extraordinary 
duration of their empire, as an un¬ 
changeable attachment to their maxims. 

: —Attached to their ancient customs 
from taste, and to their ancient govern¬ 
ment from habit and from principle; 
they place their whole happiness in 


obedience; unwilling to quit their 
station, provided their customs and 
their manners, which confirm the con¬ 
stitution of their country, be preserved; 
forgetting, however, that a slavish sub¬ 
mission to national customs, not only 
perpetuates national errors, but deprives 
a nation of numerous advantages. 

(6) Blac. Com. 4*v. 409. 
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«od traditional. And since toe cannot know the original of the 
planting of this kingdom, we cannot certainly know the original 
of the'laws thereof, which may be well presumed to be very near 
ai ancient as the kingdom itself (a). Again, secondly, though 
traditiou might be a competent discoverer of the original of a 
kingdom or state, I mean oral tradition, yet such a tradition were 
incompetent without written monuments, to derive to us, at so 
long a distance, the original laws and constitutions of the king* 
domi Because they are of a complex nature, and therefore not 
orally traducible to so great a distance of ages, unless we had the 
original, or authentic transcript of those laws, as the Jews had of 
'their law; or as the Romans had of their laws of the Twelve 
*TabIes, engraven in brass (6). But yet further, thirdly, it is very 
evident to every day’s experience, that laws, the further they go 
from their original institution, grow the larger, and the more 
numerous. In the first coalition of a people, their prospect is not 
great; they provide laws for their present exigence and conve¬ 
nience. But in process of time, possibly, their first laws are 
changed, altered, or antiquated, as some of the laws of the Twelve 
Tables, among the Romans, were. But whatsoever be done 
touching their old laws, there must of necessity be a provision of 
new and other laws, successively answering to the multitude of 
successive exigencies and emergencies, that in a long tract of 
time will offer themselves. So that, if & man could at this day 
have the prospects of all the laws of the Britons, before any inva¬ 
sion upon them, it would yet be impossible to say, which of them 
were new and which were old; and the several seasons and periods 
of time wherein every law took its rise and original; especially 
since it appears, that in those elder times, the Britons weFe not 
reduced to that civilized estate, as to keep the annals and memo¬ 
rials of their laws and government, as the Romans and other 
civilized parts of the world have done. It is true, when the con¬ 
quest of a country appears, we can tell when the laws of a con- 


(<i).Tbe history of post events is 
immediately lost or disfigured when in¬ 
trusted to memory, or to oral tradition. 
The only certain means by which na¬ 
tions can indulge their curiosity, in 
researches concerning their remote 
origin, is. to consider the language, the 
manners, and the customs of their an¬ 
cestors, and to compare them with 
those of the neighbouring nations. As 


to the Inhabitants of this Country, wa 
have no credible testimony about .them 
prior to the time of Julius Cesar. N6 
mention of its name, in Greet, before 
Polybius, who wrote about 150 years 
before Christ; nor in Latin, b 
Lucretius, who wrote about 50. 
after Polybius. 

(i b) Blac. Com. 1 80. seq. 
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quering people came to be given to the conquered. Thus we 
can tell, that in the time of Henry II. when the conquest of 
Iceland had obtained a good progress, and in the time of king 
John, when it was compleated, the English laW9 were settled in 
Ireland (a). But if we were upon tbia inquiry, “ what were the 
u original of those English laws that were thus settled there we 
are still under the same quest and difficulty that we are now, via* 
what is the original of the English laws.—For they that begin 
mw colonies, plantations, and conquests, if they settle new laws, 
and which the places had not before, yet for the most pail* I 
don’t say altogether, they are the old laws which obtained Wt 
those countries from whence the conquerors or planters came. 

Secondly, the second difficulty of the discovery of the original 
of the English laws is this:—that this kingdom ha* had wmj 
aad great vicissitudes of people that inhabited it, and that in tbetr 
several times prevailed and obtained a great hand >a the govena* 
meat of this kingdom ; whereby it came to pass, that there arose 
a great mixture and variety of laws; in some places, the laws of 
the Saxons; in some places, the laws of the Danes; in some 
places, the laws of the ancient Britons; in some places, the laws 
of ike Mercians; and in some places, or among soche people p co¬ 
haps, the laws of the Normans. For although, as I shall shew 
hereafter (b\ the Normans never obtained this kingdom by snob 
a right of conquest as did or might alter the established laws of 
the kingdom; yet, considering that king William I. brought with 
him a great multitude of that nation, aud many persons of great 
power and eminence, which were planted generally over this 
kingdom, especially in the possessions of such as had opposed hist 
coming in, k must needs be supposed, that those occurrence* 
might easily have a great influence upon the laws of this kingdom, 
and’ secretly and insensibly introduce new laws,. customs, and 
usages (c>: so that although the body and: gross of the law might 
oontioue the same, and so continue the ancient denomination 
that it first had, yet it must needs receive divers accessions from 
the laws of' those people that were thus intermingled, with the 
tpcient Britons or, Saxons; as the rivers of Severn, Thames, 


(4 Cap. a 

MYCap.fr, 6. 

tc) Biac. Com. 4 v. 409-—The Boll 
of Battle-Abbey, is said to be the foun¬ 
dation of the sur-names of many great 


families. It is however of doubtful 
authority. Warren and Mortimer am 
accounted as ancient as any sue names 
amongst ns. Spelm. Renw 146, tO#.— 
Camtti Bern, 90^94. 
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&c. thbugh they cotitiriufe thfc saffie denomination Which 
their first sfttedtii had* yet have the accession of divefs othir 
added to (hCrri, in the tracts of their pass&ge, which en¬ 
large and augment them. And hence gfew those several denomf- 
aMidnfS of the Saxon, Mercian, and Danish laws, out of wfcicti, 

H Before is shewn, the Confessor extracted his body of thfe 
Hnhmbri law. And therefore amoWg all those various ingredients 
MMi mixtures of laws, it is almost an impossible piece of chymi$» 
tf to reduce every Caput Legis to its ttfue original; as to 

a piece of the Danish, this of the Norman, or (his of the 
Sfexfcn 6r British law. Neither Was it, or indeed is it much ma¬ 
terial, which of these is their original; For ’tis very plain, the 
JtKMJglh and obligation, and the formal nature of a laW, \i hoi 
IpWf account that the Danes, of the Saxons, or the Norftftrtril; 
ftMrght it in with them; but they became laws, and binding itt 
MS kingdom, by virtue only of their being received and approved 

Thirdly, a third difficulty arises from those accidental erirtfc 
that happened, either in the alteration of laws, or commu- 
tifetrtirig or conveying of them to this kingdom. For first, tlfe 
nbrKvision of the kingdom into small kingdoms undef the Hep- 
Archy, did most necessarily introduce a variation of laws; be- 
Wtoe the several parts of the kingdom were not under ofie com moil 
htaLd&rd: and so it wHl soon be in any kingdoms that are can- 
aftixed/and not under one common method of dispensation tit '* 
tf#i; though under one and the same king. Again, the inter- 
oorse and traffic with other nations, as it grew more or greater, 
id’ gradually make a communication and transmigration of laws 
rdtsr us to them, and from them to us. Again, the growth of 
IHnrhUiaftity in this kingdom, and the reception of learned men 
Vrtri other parts, especially from Rome, and the credit that they 
btlittted htere, might reasonably introduce some new laWs; and 
ntiquate or abrogate some old ones, that seem less consistent 
ith the Christian doctrines. And by this means were introduced, 
ot only some of the judicial laws of the Jews, but also some 
oints relating to, or bordering upon, or derived from the canon 

(a) Law may be considered as a Mr. Hallam, has given a short, but 
to which the members of the correct sketch, of the Anglo-Saxon 
fSm cbmhnihity have agreed, and History, as connected with the English 
Mat which the magistrate and the Constitution, in his valuable View of 
ibiect continue to enjoy their rights, thfe State of Europe during the Middle 
nd to maintain the peace of society. Ages, 2 v. c. 8, 9, Ate. ' 
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or civil laws; as may be seen in those laws of the aticietit kings, 
Ina, Alfred, Canutus, 8cc. collected by Mr. Lambard (a). * 

Having thus far premised, it seems, upon the whole matteif 
an endless aod insuperable business to carry up the English laws 
to their several springs and heads, and to find out their first ori¬ 
ginal. Neither would it be of any moment or use if it were done. 
JFor whenever the laws of England, or the several Capita thereof 
began; or from whence or whomsoever derived; or what laws of 
other countries contributed to the matter of our laws; yet most 
certainly their obligation arises not from their matter, bnt from 
their admission and reception, and authorization in this kingdom. 
And those laws, if convenient and useful for the kingdom, were 
never the worse, though they were desumed and taken from the 
layrs of other countries; so as they had their stamp of obligation 
and authority from the reception and approbation of this king* 
dom, by virtue of the common law; of which this kingdom has 
been always jealous, especially in relation to the canon, civil, aod 
j&orinan law, for the reasons hereafter shewn (6). •*. 

Passing therefore from this unsearchable inquiry, I shall de- 
s.pend to that which gives the authority, viz. the formal consttp- 
tuents, as I may call them, of the common law. And they seem 
to be principally, if not only, those three, viz. 1. The common 
usage, or. custom, and practice of this kingdom, in such parts 
thereof as lie in usage or custom; 2. The authority of parliament, 
introducing such laws: and, 5. The judicial decisions of courts 
of justice, consonant to one another, in the series and succession 
of time. 

. 1. As to the first of these. Usage and Custom generally 
qeceiv^d, do obtinere vim Lcgis , and is that which gives power, 
sometimes to the canon law, as in the ecclesiastical courts; some¬ 
times to the civil law, as in the admiralty courts; and again, 
controuls both, when they cross other customs that are generally 


(<j) That the civil law is intimately 
connected with the municipal jurispru¬ 
dence in several countries of Europe, is 
a fact so well known, that it needs no 
illustration. Though our common law 
is supposed by some to fonn a system 
perfectly distinct from the Roman code, 
and however we may affectedly boast 
of the distinction, yet it is evident that 
many of the ideas and maxims of the 
cfoii law are incorporated into the En¬ 


glish jurisprudence. This is well illus¬ 
trated by Mr. Barrington, Observ. on 
Stat. 76, seq. “ The laws of all na¬ 
tions (said chief justice Holt) are 
doubtless raised out of the ruins of the 
civil law; it must be owned that the 
principles of our law are borrowed 
from the civil law, and therefore 
grounded on the same reason in many 
things.” 12 Mod. 482. 

(6) Cap. 6. 
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reived in the kingdom. This is that which directs descents; 
as settled some ancient ceremonies and solemnities in convey- 
aces, wills, and deeds, and in many more particulars. And if it 
b enquired, what is the evidence of this custom, or wherein it 
waists, or is to be found? I answer, it is not simply an unwritten 
wtoin, nor barely orally derived down from orte age to another; 
■t it is a custom that is derived down in writing, and transmitted 
1 MB age to age; especially since the beginning of Edward I. to 
ihqse wisdom the laws of England owe almost as much as the laws 
f> Rome to Justinian (u). 

m-itvAcTs of Parliament, And here it must not be won- 
Mtsod at* that I make acts of parliament one of the authoritative 
wfastituents of the common law, though 1 had before contradis- 
ingvished the oue from the other. For we are to know, that 
ftfttMigh the original or authentic transcripts of acts of parlia- 
stnt are not before the time of Henry HI. and many that were 
a.his time are perished and lost; yet Certainly such there 
verb; and many of those things that we now take for common 
tw, were undoubtedly acts of parliament, though now not to b|S 
otmd of record (6). And if in the next age, the statutes made 
a the time of Henry III. and Edward I. were lost, yet even 
hose would pass for parts of the common law. And indeed, by 
oag usage and the many resolutions grounded upon them, aud 

their great antiquity, they seem even already to be incor- 
K>rated with the very common law. That this is §o, may Appear, 
bough not hy records, for we have none so ancient, yet by an 
LUlhentical and unquestionable history, wherein a man may, 
rithout much difficulty, find, that many of those Capitula Legum 
hat are now used and taken for common law, were things enacted 
u parliaments or great councils under William I. and his prede~ 
lessors, kings of England, as may be made appear hereafter. 
But yet, those constitutions and laws being made before time of 
nemory, do now obtain, and are taken as part of the common 
aw and immemorial customs of the kingdom. And so they 
ought now to be esteemed, though in their first original they 
were acts of parliament. 

3. Judicial Decisions. It is true, the decision of courts 
of justice, though by virtue of the laws of this realm they do 

fa) Blac. Com. 1 v. 68. Biantern, Wils. par. 3. 348, 351, aad 

(6) Vide the case of Collins and the first chapter of this History. 
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bind* as a 1air between the parties thereto, as tor the p&itkMtiir 
ease m question, till reversed by error* of attaim ; yet they do iftfc 
make a law, properly so called$—for that only the king and pkb* 
liament can da; yet they have a great Weight arid authority Hi 
expounding, declaring, and publishing what the law of this fcitigi 
data is; especially when such decisions hold a COnstoWanfcy aM 
oongruity with resolutions and decisions of former titrte*. AM 
though such decisions are less than a la#, yet they are a greater 
evidence thereof than the opinion of any private persons, a6 
such, whatsoever— (a). 

First, because the persons who pronounce those decisions, are 
avefi chosen by the king for that employment,- As being of gretfftft 
tatirniftgy knowledge, and experience in the laws, than oiheri. 
Secondly, because they are upon their oaths, to judge acCordhg 
to* the laws of the kingdom. Thirdly, because they hnve the bed 
helps to inform their judgments. Fourthly, because they M f 
mdere pro trib*Hali, and their judgments are strengthened and 
upheld by the laws of this kingdom, till they are by the istrffe 
law reversed, or avoided (by. 

Now judicial decisions, as far as they refer to the laws of flli§ 
kingdom, are for the matter of them of three kinds. 

First, they are either such as have their reasons singly ift tW 
laws and customs of the kingdom. As, who shall soOcded & 
heir to the ancestor;—what is the ceremony requisite for p&feiiig 
A freehold;—what estate, and how much shall Che wife have ft# 
her dower > and* many such matters, wherein the ancient arid 
press laws of the kingdom give art express decision, and the judgd 
seems only the instrument to-pronounce it. Ami in those thing#, 
<He law or custom of the realm, is the only rule and measure (6 
judge by; and in reference to those matters, the decisions Cf 
courts are the conservatories and evidences of those laws. 

Secondly, or they are such decisions, as by Way of deducit&l 

illation upon those laws, are framed or deduced.. As for the 
purpose, whether of an estate thus, or thus limited, the wife shrill 


(a) An opinion, though erroneous, 
concluding to the judgment of a court, 
iS a judicial opinion;.because it is not 
oidy delivered under the sanction of the 
judge’s oath, but on mature delibera¬ 
tion. But an extra-judicial opinion, 
whether given in or out of court, is no 
more than the prdatum of him who 
gives it; it has Uo legal efficacy. So; 


an opinion given in court, if not neces* 
sary to the judgment, is extra-judicial. 
Vaugh. 8812. 

(b) Blac. Com. 1 v. 69, seq. Id. 2dT. 
Fortcsc. de Laud. cap. 8. Seld. Review 
of Tith. cap. 8. 13 W. 3. cap, 2. 

1 Geo. 3. cap. 23. and De Lolme r 
cap. 8. 
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be endowed;—whether if thus, or thus limited, the heir may be 
barred; and infinite more of the like complicated questions. And 
herein the rule of decision is, first, the common law and custom 
[>f the realm, which is the great substratum that is to be main¬ 
tained; and then authorities or decisions of former times, in 
die same or the like cases; and then the reason of the thing 
itself (a). 

Thirdly, or they are such as seem to have no other guide but 
the common reason of the thing, unless the same point has been 
formally decided. As in the exposition of the intention of 
^maea in deeds* wills, covenants, 8cc. where the very sense of the 
voids* and their positions and relations* give a rational account 
if the meaning of the parties. And in inch cases* the judge 
toe* much better herein, tban what a bare grave grammarian*, or 
ogictan* or other prudent man could do. For in many easel 
here have been former resolutions, either in point, or agreeing in 
Ctton or analogy with the case in question ; or* perhaps also* the 
danse to be expounded is mingled with some terms or chums* 
hat require the knowledge of the law* to help out with the cod* 
(traction or exposition: both which do often happen in the same 
see; and therefore it requires the knowledge of the law* to fen* 
her and expound such clauses and sentences* And doubtless* a 
good common lawyer is the best expositor of such clauses* 

(a) This source of decision is called ceeding is conducted by somo fixed and 
^frmiemturum memoria eventorum.” determinate rule ; and the best and 

(I) Pkrad. 122. seq. 140. seq. Thus most effectual precautions are taken for 
At practice and decisions of courts arc- the impartial application* orf rales* to* 
Win the authority of laws; every pro- particular cases. 
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CHAP. V. 


Horn the Common Law of England stood at and for $ome time qftcr*~ 
the coming in of King William I. 


It is the honour and safety, and therefore the ju9t desire of 
kingdoms that recognize no superior but God, that their la*9 
have these two qualifications. First, that they be not depeodtfet 
upod any foreign power; for a dependency in laws, derogates 
from the honour and integrity of the kingdom, and froin the 
power and sovereignty of the prince thereof. Secondly, that they 
taste not of bondage or servitude; for that derogates from The 
dignity of the kingdom, and from the liberties of the people 
thereof. 

. In relation, to the former consideration, the kings of t|ps 
realm, and their great councils, have always been jealous* and 
careful, that they admitted not any foreign power; especially 
such as pretended authority to impose laws upon other free king¬ 
doms or states; nor to countenance the admission of such laws 
here, as were derived from such a power. 

Rome, as well ancient as modern, pretended a kind of uni- 
yersal power and interest; the former by their victories, which 
were large, and extended even to Britain itself; and the latter, 
upon the pretence of being universal bishop, or vicar general, in 
all matters ecclesiastical. So that upon pretence of the former, 
the civil law, and upon pretence of the latter, the canon law, was 
introduced, or pretended to some kind of right, in the territories 
of some absolute princes, and among others here in England. 
But this kingdom has beeu always very jealous of giving too 
much countenance to either of those laws, and has always shewn 
a just indignation and resentment against any incroachments of 
this kind, either by the one law or the other. It is true, as be¬ 
fore is shewn, that in the admiralty and military courts, the civil 
law has been admitted ;—and in the ecclesiastical courts, the 
canon law has been, in some particulars, admitted: but still they 
carry such marks and evidences about them, whereby it may be 
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n that they bind not, nor have the authority of laws 
themselves, but from the authoritative admission of this 
lorn. 

nd as thus the kingdom, for the reasons before given, never 
tied the civil or the canon law, to be the rule of the adminis- 
o of common justice in this kingdom; so neither has it 
red any laws to be imposed upon the people, by any right of 
nest; as being unsuitable to the hpnour or liberty of the 
ish kingdom, to recognize their laws as given them at the 
rod pleasure of a conqueror. And hence it was, that although 
ttDple unjustly assisted king Henry IV. in his usurpation of 
town, yet he was not admitted thereunto, until he had de- 
dj, that he claimed not as a conqueror (a), but as a succes- 
i). Only he reserved to himself the liberty of extending a 
ace of conquest against the Scroops, that were slain in 
* against him; which yet he durst not rest upon without a 
relation in parliament. Vide Rot. Pari. 1 H. 4. No* 56. & 
fi. ibid. No. 17. (A). 

His right as a conqueror was he could; and in the end, he left him- 
avowea, it was only insinuated. self, in the eyes of men of senie, no 
See Knyghton 2757. Henry foundation of right, but his possession, 
d up a title in the best manner 

Henry IV. did not claim the crown as a conqueror, though he was very; 
inclined so to do,* but as a successor, by descent, from the right line of the 

royal. 

Older to this he set up two titles: one, upon the pretence of being the first 
; blood royal, in the entire male line, whereas the duke of Clarence left 
me daughter Philippa; from which female branch, by a marriage with 
nd Mortimer, Earl of March, the house of York descended: the other, by 
an exploded rumour, first propagated by John of Gaunt, that Edmund 
f Lancaster, to whom Henry's mother was heiress, was in reality the elder 
sr of king Edward I. though his parents, on account of his personal defor- 
had imposed him on the world for the younger; and therefore Henry 
. be entitled to the crown, either as successor to Richard II. in case'the 
male line was allowed a preference to the female; or, even prior to that 
.unate prince, if the crown could descend through a female, while an entire 
ine was existing. 

owever, as in Edward the Third's time we find the parliament approving 
tffirming the law of the crown, so in the reign of Henry IV. they actually 
id their right of new settling the succession to it. And this was done by 
atute 7 Hen. IV. c. 2. whereby it is enacted, “ that the inheritance of the 
vn and realms of England and France, and all other the king's dominions, 

• Sdd. Utr Hon. 1. A 
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And upon the like reason it was, that king William I. though 
he be called the Conqueror (a), and his attaining the crown here* 
is often in history, and in some records, called conqukstus 
Anglia; yet in truth it was not such a conquest as did, or could 
alter the laws of this kingdom; or impose laws upon the people 
per modtm conquestn$, or jure belli. And therefore, to wipe off* 
that false imputation upon our laws, as if they were the fruit, or 
effect of a conquest, or carried in them the badge of servitude to 
the will of the Conqueror, which notion some ignorant and pre¬ 
judiced persons have, entertained, I shall rip up, and lay opeo 
this whole business from the bottom, and to that end enquire into 
the following particulars, viz. 

First, of the thing called conquest; what it is when attained; 
and the rights thereof. 

Secondly, of the several kinds of conquest, and their effects;, 
as to the alteration of laws by the victor. 

Thirdly, how the English laws stood at the entry of king 
William I. 

Fourthly, by what title he entered; and whether by such a 
right of conquest as did, or could, alter the English laws. 

Fifthly, whether de facto there was any alteration of the $a& 
laws, and by what means, after his coming in. 

First touching the first of these, viz. Conquest, what it is when 
attained, and the rights thereof. It is true, that it seems to be 

u shall be set and remain* in the person of our sovereign lord the king, and in 
lt the heirs of his body issuing;" and prince Hemy is declared heir apparent to 
the. crown, to hold to him and the heirs of his body issuing, with remainder to 
lord Thomas, lord John, and lord Humphrey, the king’s sons, and the heirs of 
their bodies respectively. Which is indeed! nothing more than the law would 
have done before, provided Henry the Fourth had been a rightful king. It 
however serves to shew, that it was then generally understood, that the king and 
Parliament had a right to new-model and regulate the succession to the crown. 
And we may observe, with what caution and delicacy the parliament then 
avoided declaring any sentiment of Henry’s original title. However, sir Edward 
Coke more than once expressly declares, f that at die time of passing this act, 
the right of the crown was in descent from Philippa, daughter and heir of Lionel’ 
duke of Clarence. J 

* Soit mys ct deraoerge. $ Blac. Com. 1 v. 202. 

t 4 Inst 37. 205. 

(a) He is said, never to have sur- letters patent or grant* which ho ese* 
named himself Conqueror; nor was cuted. 
ever called so, in his lifetime, in any 
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&d at a kind of law among all nations, that in case of a 
I war between supreme prices, the conqueror acquires a 
of dominion, as well as a property over the things and 
la that are fully conquered (a). The reasons assigned are. 
pally these, viz. 

■St, because hoth parties have appealed to the highest tri* 
that can be, viz. the trial by war; wherein the great Judge 
overeign of the world, the Lord of Hosts, seems in a more 
il manner than in other cases, to decide the controversy, 
because unless this should be a final decision, mankind 
be destroyed by endless broils, wars, and contentions; 
ore, for the preservation of mankind, this great decision 
to he final, and the conquered ought to acquiesce in it (A), 
y, because if this should not be admitted, and be f as it 
by the tacit consent of mankind, accounted a lawful acqui* 
there would not be any security or peace under any go* 
eat. For by the various revolutions of dominion acquired 
i means, have been, and are to this day, the successions of 
uns and stales preserved. What was once the Romans, 
sfore that the Grecians; and before them, the Persians; 
fore the Persians, the Assyrians. And, if this just victory, 
ot allowed to be a firm acquest of dominion, the present 
tors would be still obnoxious to the claim of the former 
stars, and so they would be in a restless slate of doubts, 
kies, and changes, upon the pretension of former claims ; 
ire, to cut off this instability and unseitledness in dominion 
roperty, it would seem that the common consent of all na« 
las tacitly submitted, that acquisition by right of* conquest, 
>lemn war between persons, not subjects of each other by 
of allegiance or fidelity, should be allowed as one of the 
titles of acquiring dominion over the persons, places, and 
so conquered. 

t, whatever be the real truth or justice of this position, yet 
much at a loss touching the things m hypothetic viz. whe- 
lis be the effect of every kind of conquest? Whether the 


l the opinion of Grotius, he 
lose subjection upon the whole 
rhether it be a state, or only 
a state; and whether that sub- 
>e civil, mixed, or despotic. De 
illi ac Pacis 1. 8. c. 8. Seneca 
ae of this argument in the con- 
de Ofynthto.— *Vide s Contro¬ 


vert. 2 v. Contr. xxxiv. 390. edit. 
Gron. Major. 

(6) See the Dissertation of Cocceius 
de Jure Victoria Diverso a Jure Belli, 
sect. 23. but Freuer has attempted to 
refute the opinion of Cocceius, in his 
notes upon Puffendorf de Offic. Horn. 
& Civ. 1. 9. c. 16. sect* IS.' 
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war be just or unjust ? What are the requisites to the constituting” 
of a just war (a)? Who are the persons that may acquire? and^ 
What are the solemnities requisite for that acquest? But above' 
all, the greatest difficulty is, when there shall be said such a vic¬ 
tory as acquires this right ? Indeed if there be a total deleclion : 
of every person of the opposing party or country, then the vic¬ 
tory is complete, because none remains to call it in question. But 
suppose they are beaten in one battle, may they not rally again ? 
or if the greater part be subdued, may not the lesser keep their 
ground? or if they do not at the present, may they not in the 
next age regain their liberty? or if they be quiet for a time, may 
they not, as they have opportunity, renew their pretensions? And 
although the victor, by his power, be able to quell and suppress 
them, yet he is beholden to his sword for it; and the right that 
he got by his victory before, would not be sufficient, without * 
power and force to establish and secure him agaiust new troubles. 
And on the other side, if those few subdued persons can by force 
regain what they once had a preteuce to, a former victory will 
be but a weak defence; and if it would, they would have the 
like pretence to a claim of acquest by victory over him, as he had 
over them. 

It seems, therefore, a difficult thing to determine, in what hi* 
divisible moment, this victory is so complete, that jure belli , the 
acquest of dominion is fully gotten. And therefore victors a re 
used to secure themselves against disputes of that kind; and as 
it were to under-pin their acquest jure belli —(that they might not* 
be lost by the same means whereby they were gained)—by the 
continuation of eternal forces of standing armies, castles, # garri¬ 
sons, munitions, and other acts of power and force; so.as thereby 
to overbear and prevent an ordinary possibility of the prevailing 
of the conquered or subdued people against the conqueror or 
victor. He that lays the weight of his title upon victory, or con- 
quest,rarely rests in it, as a complete conquest, till he has added 
to it somewhat of consent or faith of the conquered, (A) submit¬ 
ting voluntarily to him. Then, and not till then, he thinks his 
title secure, and his conquest complete. And indeed, he has no 
reason to think his title can be otherwise secure; for where the 

(а) Of a just and solemn war, ac- lawful, and that whether the war be 

cording to the right of nations, see just, or unjust. Grot. 1. 3* c. 8. sect. 1. 
Grot. 1.3. c. 3. note 1.1. 3. c. 19. sect. 11. note 1. Puf» 

(б) In such case the acquisition is fendorf, 1. 8. c. 8. sect. 1. 
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fe is merely force or power, his title will fail, if the conquered 
i with like force or power over-match his, and so regain their 
iner interest or dominion. 

Now this consent is of two kinds, either expressed, or im- 

?d. 

An express consent is, when after a victory, the party con- 
fred, do expressly submit themselves to the victors, either 
ply or absolutely;—by dedition, yielding themselves; giving 
i their faith and their allegiance; or else, under certain pacts, 
ventions, agreements, or capitulations. As when the subdued 
fcjjf either by themselves, or by substitutes, or delegates by 
iin chosen^ do yield their faith and their allegiance to the 
ftHyupon certain pacts or agreements between them; as, for 
ding or continuing their religion, their laws, their form of civii 
iliriistration, 8 tc. 

And thus, though force were perhaps the occasion of this, 
ksent,yet in truth, it is consent only, that is the true proximate 
I'fixed foundation of the victor’s right; which now, no longer, 
til barely upon external force, but upon the express consent and 
si*'of the subdued people: consequently, this pact or conveu- 
i, is that which is to be the immediate foundation of that do- 
lion. And upon a diligent observation, of most acquests 
ten by conquest, or so called, we shall find this to be the 
idusion of almost all victories. They end in deditions and 
litnlations, and faith given to the conqueror; whereby, often- 
es the former laws, privileges, and possessions are confirmed 
the subdued; without which, the victors seldom continue long 
quiet in their new acquests, without extreme expense, force, 
erify, and hazard. 

An implied consent is, when the subdued do continue for a 
g time, quiet and peaceable under the government of the 
tor; accepting his government; submitting to his laws; tak- 
5 upon them offices and employments under him; and obeying 
l owning him as their governor, without opposing him, or 
tming their former right. This seem 9 to be a tacit acceptance 
, and assent to him. And though this is gradual, and possibly 
determinate time is stinted, wherein a man can say, this year, 
this month, or this day, such a tacit consent was completed 
4 concluded ;—for circumstances may make great variations in 
e sufficiency of the evidence of such an assent;—yet, by a long 
id quiet tract of peaceable submission to the laws and govern- 

H 
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ment of the victor, men may reasonably conjecture, that the eott* 
quered have relinquised their purpose of regaining by force, 
what by force they lost. 

But still, all this is intended of a lawful conquest by a foreign 
prince or state, and not an usurpation by a subject, either upon 
his prince, or fellow subjects. For, several ages and descents, do 
not purge the unlawfulness of such an usurpation. 

Secondly, concerning the several kinds of conquest, and their 
effects, as to the alteration of laws by the victor. There seems 
to be a double kind of conquest, which induces a various coast- 
deration touching the change of laws; viz. victoria in regem If 
populum , Sf victoria in regem tantihn . 

The conquest over the people or country, is when the war is 
denounced by a foreign prince or state, and no subject; and 
when the intention and denunciation of the war is against the 
Icing and people or country; and the pretension of title is by the 
sword, or jure belli . Such were most of the conquests of ancient 
xnonarchs, viz. the Assyrian, Persian, Grecian, and Roman con¬ 
quests. And in such cases, the acquisitions of the. victor were 
absolute and universal. He gained the interest and property of 
the very soil of the country subdued; which the victor might, at 
his pleasure, give, sell, or arrent . He gained a power of abolish¬ 
ing or changing their laws and customs; and of giving new, or, 
of imposing the law of the victor’s country. But although this 
.the conqueror might do, yet a change of the laws of the conquered 
country was rarely universally made, especially by the Romans; 
who, though in their own particular colonies, planted in con¬ 
quered countries, they observed the Roman law; which possibly 
might by degrees, without any rigorous imposition, gain and insi¬ 
nuate themselves into the conquered people, and so gradually 
obtain, and insensibly conform them, at least so many.of them 
aa were conterminous to the colonies and garrisons, to the Roman 
laws; yet they rarely made a rigorous and universal change of 
the laws of the conquered country, unless they were such as were 
foreign and barbarous, or altogether inconsistent with the victor’s 
government. But iu other things, they commonly indulged, unto 
the conquered, the laws and religion of their country, upon a 
double account, viz. 

First, on account of humanity; thinking it a hard and evar- 
severe thing, to impose presently upon the conquered, a change 
. of their customs^ which long use had made dear to them. And, 
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secondly, upon the account of prudence; for the Romans, being 
4 wise and experienced people, found that those indulgencies 
made their conquests the more easy, and their enjoyments thereof 
the more firm. Whereas a rigorous change of the laws and 
religion of the people, would render them in a restless and un¬ 
quiet condition, and ready to Jay bold of any opportunity, of 
defection or rebellion, to regain their ancient laws and religion, 
which ordinary people count most dear to them. Though at this 
the indulgence of a Paganish religion is not used to be 
attowed by any Christian victor, as is observed in Calvin’s case, 
in the Seventh Report. To give one instance for all, it was upon 
this account, that though the Romans had wholly subdued Syria 
and Paleslina, yet they -allowed to the inhabitants the use of their 
religion and laws, so far forth as consisted with the safety and 
security of the victor's interest. And therefore, though they 
reserved to themselves the cognizance of such causes, as concerned 
themselves, their officers, or revenues; and such cases as might 
otherwise disturb the security of their empire—as treasons, insur¬ 
rections, and the like; yet it is evident, they indulged the people 
of the Jews, 8tc. to judge by their own law; not only of some 
criminal proceedings, but even of capital, in some cases; as ap¬ 
pears by the history of the Gospels and Acts of the Apostles. 

Bat still this was but au indulgence, and therefore was return¬ 
able -by the victor; unless there intervened any capitulation be¬ 
tween the conqueror and the conquered to the contrary, which 
wei frequent ; especially in those cases when it was not a com- 
pleat conquest, but rather a dedition upon terms and capitulations, 
agreed between the conqueror and the conquered; wherein 
usually, the yielding parly secured to themselves, by the articles of 
their dedition, the enjoyment of their laws and religion; then by 
the laws of nature and of nations, both which oblige to the ob¬ 
servation of faith and promises, those terms and capitulations 
were to be observed. Again, secondly, when softer a full con- 
qaest, the conquered people resumed so much courage and 
power, as began to put them into a capacity of regaining their 
former laws and liberties; this commonly was the occasion of 
terms and capitulations, between the conquerors and conquered. 
Again, thirdly, when by long succession of time, the conquered 
had either been incorporated with the conquered people, whereby 
they had worn out the very marks and discriminations between 
die conquerors and conquered; and if they continued distinct, 

h£ 
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yet by a long prescription, usage and custom, the laws and rights 
of the conquered people were in a manner settled; and the long 
permission of the conquerors, amounted to a tacit concession or 
capitulation, for the enjoyment of their laws and liberties. 

But of this, more than enough is said, because it will appear 
in what follows, that William I. never made any such conquest 
of England. 

Secondly, therefore I come to the second kind of conquest, 
viz. that which is only victoria in regem. And this is where tbe 
conqueror either has a real right to tbe crown or chief govern* 
merit of a kingdom, or at least has, or makes some pretence, or 
claim, thereunto; and, in pursuance of such claim, raises war, 
and by his forces obtains what he so pretends a title to. Now 
this kind of conquest, does only instate the victor in those rights 
of government, which the conquered prince, or that prince, to 
whom the conqueror pretends a right of succession, had; whereby 
he becomes only a successor jure belli , but not a victor, or con¬ 
queror upon the people; and therefore, has no more right of 
altering their laws, or taking away their liberties or possessions, 
than the conquered prince, or the prince to w hom he pretends a 
right of succession, had. For the intention, scope, and effect of 
his victory, extends no further than the succession, and does not 
at all affect the rights of the people. The conqueror is, as it 
.were, the plaintiff; the conquered prince is the defendant; and 
the claim is, a claim of title to the crown. And because each of 
them pretends a right to the sovereignty, and there is no other 
competent trial of the title between them, they put themselves 
upon the great trial by battle (a); wherein there is nothing ia 
question touching the rights of the people, but only touching the 
right of the crown; and that being decided by the victory, the 
victor comes in as a successor, and not jure victoria, as in relation 
to the people’s rights; the most sacred whereof are, their laws and 
religion. 

Indeed, those that do voluntarily assist the conquered prince, 
commonly undergo the same hazard with him, and do, as it were, 
put their interest upon the hazard and issue of the same trial; and 
therefore commonly fall under the same severity with the con¬ 
quered, at least de facto; because, perchance, the victor thinks he 
cannot be secure without it. Yet usage, and indeed common 
prudence, makes the conquerors use great moderation and discri- 
(a) Vide cap. 6 , note (<*), p. 145 . 



COMMON LAW OF ENGLAND. 


101 


lunation, in relation to the assistants of the conquered prince; 
iod to extend this severity only to the eminent and busy assistants 
►f the conquered; and not to the gregarii , or such as either by 
onstraint or by necessity, were enforced to serve against him. 
Lrrd as to those also, on whom they exercise their power, it has 
een rarely done jure belli aut victoria , but by a judiciary pro- 
eeding, as in cases of treason; because now, the great title by 
attle, has pronounced for the right of the conqueror; and at 
efet, n6 man roust dare to say otherwise now, whatsoever debility 
tas in his pretension or claim. We shall see the instances hereof 
i what follows. 

Thirdly, as to the third point, how the laws of England stood 
ft the entry of king William I. It seems plain, that at the time 
►f his entry into England, the laws commonly called the laws of 
Sdward the Confessor, were then the standing laws of the king- 
lorn {a). Hoveden tells us, in a digression under his History of 
ting Henry II. that those laws were originally put together by 
ing Edgar, who was the Confessor’s grandfather, viz. 

“ Verum tamen post mortem ipsius regis Edgari usq; ad coro- 
1 nationem sancti regis Edvardi quod tempus continet sexaginta 
septem. annos prece (vel pretio) leges sopilae sunt 8c jus pr»- 
' termissae sed postquam rex\ Edvardus in regno fuit sublimatus 
1 concilio baronum Anglise ( b ) legem annos sexaginta 8c septem 
{ sppitam, excitavit 8c confirmavit. Sc ea lex sic confirmata vocata 
r eat lex sancti Edvardi, non quod ipse prius invenisset earn sed 
r cam prmtermissa fuisset et oblivioni penitus dedita a morte avi 
stfiregis Edgari qui primus inventor ejus fuisse dicitur us<!jue ad 
r tua tempora, viz. sexaginta 8c septem annos.” And the same 
tassage, in totidem verbis, is in t)ae History of Litchfield, cited in 
fir Robert Twisden’s Prologue to the Laws of King William I. 
tot although possibly, those laws were collected by king Edgar, 
'et it is evident, by what is before said, they were augmented by 
he Confessor, by that extract of laws before-mentioned; which 
temade out of that three-fold law that obtained in several parts 
>f England, viz. the Danish, the Mercian, and the West-Saxon 
airs. 

This manual, as I may call it, of laws, styled the Confessor’s 
Eaws, was but a small volume, and contains but few heads; being 
ather a scheme, or directory, touching some method to be ob¬ 
served in the distribution of justice, and some particular proceed- 

(«) Ante, cap. 1*. (6) 4 Inst. 47, 48. Mat. Par. 865. 
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ings relative thereunto; especially in matters of crime, as appears 
by the laws themselves, which are now printed in Mr. Lombard's 
Saxou laws, p. 1S3, and other places. Yet the English were 
very zealous for them, no less or otherwise than they are at this 
time, for the Great Charter, insomuch, that they were never 
satisfied till the said laws were reinforced and mingled, for the 
most part, with the coronation oath of king William I. and some 
of his successors. 

And this may serve shortly touching this third point; whereby 
we see that the laws that obtained at the time of the entry of king 
William I. were the English laws, and principally those of Edward 
the Confessor. 

Fourthly, the fourth particular is, the pretensions of king 
William I. to the crown of England, and what kind of conquest 
Jie made, 'fhis will be best rendered and understood, by pro¬ 
ducing t\\e history of that business, as it is delivered over to ns 
by the ancient historians, that lived in or near that time. The sum, 
or totum whereof is this. 

King Edward the Confessor, having no children, nor like to 
have any, had three persons related to him, whom be principally 
favoured, viz. first, 

Edgar iEtheling, the son of Edward, the son of Edmond 
Ironside. Matt. Paris, anno 1066. “ Edmundus autem 

^ Latus Ferreum rex naturalis de stirpe regum genuit Edwardum 
** & Edwardus genuit Edgarum cui de jure debebatur regnura 
f* Anglorum.” 

Secondly, Harold, tlje son of Goodwin earl of Keqt, the Con* 
fessor’s father-in-law; he haying married earl Goodwin's daughi 
ter. And thirdly, 

William duke of Normandy; who was allied to the Confessor 
thus, viz. William was the son of Robert (a), the son of Richard 


(a) William duke of Normandy, 
surnamed the Bastard, was the son of 
Robert the second, by Harlotta, the 
daughter of a tanner in Falaise. Bramp¬ 
ton, 910, Our ancient historians differ 
about the name of William's mother. 
Abbot Brampton calls her Arlet; and 
so does the ancient chronicle of Nor? 
mandy. Knyghton nominates her 
Arlee j others call her Herleva; which 
last may probably be right; most of the 
French waters, especially the moderns, 
pa)ling her Herleve. Writers are better 


agreed as to her family; for they say, 
in general, that she was a tanners 
daughter. A French author, however, 
pf great integrity, reports the matter 
differently in ml respects. He says her 
name was Helena, and that she was 
not the daughter of a tanner, but of 
one Foubert, valet-de-charabre to tbs 
Duke of Normandy, which Feubext 
was the son of a tanner. Recutil des 
Rangs des Grands de Franoa, per* 1* 
du Tillet. p. 1S7. William was so 
little ash med of his birth, that be 
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of Normandy, which Richard was brother unto the Cono¬ 
r's mother. Vide Hoveden, sub initio anni primi Willielmi 
i. 

■here was likewise a great familiarity, as well as this alliance, 
een the Confessor and dnke William; for the Confessor had 
made considerable residences in Normandy; and this gave 
r expectation to duke William, of succeeding him in this 
]om. And there was also, at least, pretended, a promise 

i him by the Confessor, that duke William should succeed 

ii the crown of England (B). And because Harold was in 


•d the appellation of Bastard, in 
f his letters and charters. Spelm. 
in verb, bas tardus. Camden in 
mdskirc. Notwithstanding his 
macy, and the meanness of his 
r, he had been allowed to suc~ 
I the dutchy, to his father, though 
tbout a very dangerous and fac¬ 


tions opposition: which he had the 
good fortune to subdue, by the prudent 
care of his guardians and bis own abi* 
lity. The character of William, is 
well drawn, by Lord Lyttleton, Hist. 
Hen. II. 1 v. oct. 70. He had many 
great qualities, but few virtues;—much 
to admire, more to abhor. 


) Though the inveterate prepossessions of Edward kept him from second* 
e pretensions of Harold, yet he took but feeble and irresolute steps for 
ig the succession to the duke of Normandy. The whole story of the 
ttions between Edward, Harold, and the duke of Normandy, is told so dif- 
y by the ancient writers, that there are few important passages of the 
b history, liable to so great uncertainty. It does not seem likely, as some 
opposed, that Edward ever executed a will in the duke’s favour, much less 
s got it ratified by the states of the kingdom, as is affirmed by others. The 
sold have been known to all, and would have been produoed by the Con- 
, to whom it gave so plausible a title; but the doubtful and ambiguous 
r in which he seems always to have mentioned it, proves, that he could 
lead the known intentions of that monarch in his favour, which he was 
is to call a will. There is indeed a charter of the Conqueror, preserved by 
licls, (vol. 1.) where he calls himself rex hcreditanus , meaning heir by 
but a prince possessed of so much power, and attended with so much sue* 
nay employ what pretences he pleases. It is sufficient to refute his pre- 
to observe, that there is a great diffidence and variation among the histo- 
rith regard to a point, which, had it been real, must have been agreed 
>y all of them. 

to the circumstance of Harold’s contract with the duke, in Normandy, 
historians, particularly Malmesbury and Matthew Westminster, affirm 
arold had no intention of going over to Normandy, but that taking the air 
leasure-boat on the coast, be was driven over, by stress of weather, to the 
ties of Guy, Count of Ponthieu : but besides that this story is not probable 
If, and is contradicted by most of the ancient historians, it is refuted by a 
urious and authentic monument. It is a tapestry preserved in % the ducal 
of Roaen, and supposed to have been wrought by orders of Matilda, wife 
^Emperor; fct least, it is of very great antiquity. Harold is there repre- 
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great favour with the king, and of great power in England, and 
therefore the likeliest man by his assistance to advance, or by hi* 
Opposition to hinder, or temperate, the duke’s expectation, there 
was a contract made between the duke and Harold in Normandy, 
in the Confessor’s life-time; that Harold should, after the Con* 
fessor’s death, assist the duke in obtaining the crown of England (a). 
Shortly after which, the Confessor died, and then stepped up the. 
three competitors to the crown, viz. 

1. Edgar iEtheling, who was indeed favoured by the nobility, 
but being an infant, was overborn by the power of Harold, who 
thereupon began to set up for himself. Whereupon Edgar, with 
his two sisters, fled into Scotland; where he, and one of his sisters, 
dying without issue, Margaret, his other sister and heir, married 
Malcolm, king of Scots; from whence proceeded the race of the 
Scottish kings (A). 

2. Harold, who having at first raised a power under pretence 
of supporting and preserving duke William’s title to this kingdom, 
and having by force suppressed Edgar, he thereupon claimed the 
crown to himself. And pretending an adoption, or bequest of 
the kingdom unto him, by the Confessor, he forgot his promise 


Rented as taking his departure frpm king Edward, in execution of some comtnissicn, 
and mounting liis vessel with a great train. The design of redeeming his brother 
and nephew, who were hostages, is the most likely cause that can be assigned; 
and is accordingly mentioned by Eadmer, Iloveden, Brompton, and Simeon of- 
Durham. For a farther account of this piece of tapestry, see Histoire de l’Acade- 
mie de Literature, tom. Lx. p. 535. Hump. 


(а) W. Malmsb. 93. Iloveden, 449. 
Brompton, 947. Gul. Gemet. 1. 7. c. 31. 
H. Hunt. 366. Ingulf. 60. Wace, 459. 
460. MS. penes Carte, 354. 

(б) Though Edward had, with great 
affection, brought up Ecjgur, and had 
plso bestowed on him the title of 
iEthcling, (from the Saxon Aibel—* 
Ethel-Nobilis— All the royal family 
were called by the same name, as the 
king’s sons, Seld. Tit. Hon. 498, 499. 
Al. Fortesc. 413. and in pure Saxon, it 
signifies any gentleman,) and seemed 
to mark him out as heir to the crown ; 
yet he was not afterwards, perhaps, (as 
Hale supposes) overborn by the power 
of Harold, On the contrary, notwith¬ 


standing this appearance of an adoption, 
as he w as still under age when Eoward 
died, he was not thought capable of 
taking the government, and therefore 
w'ns not nominated by that monarch at 
his decease, to succeed to the kingdom. 
And the same objection prevailed frith 
the great council, or Wittena-gemote, 
to set him aside, and elect Harold. The 
excluding a minor from the succession 
in England, was not new to the Saxons. 
L A. Lyt. Hist. Hen. II. 1 v. 3, 4. 349, 
350. But see note (C), and Iiall. 
View, c. 8. “ Happy might it have 

“ been for England, (says Mr. Hallam} 
“ if this exclusion of infants had always 
“ obtained.” 
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da to duke William, and usurped the crown; which he held 
t the space of nine months and four days. Hoveden (C). 

3. William duke of Normandy, who pretended a promise of 
reeaiion by the Confessor, and a capitulation or stipulation by 
rold for his assistance; and had, it seems, so far interested the 
>e in favour of his pretensions, that he pronounced for William 
linat both the others (D). 

[C) Harold's accession was attended with as little opposition as if he had sue- 
led by the most unquestionable title. The citizens of London, the bishops 
. c l ergy, had adopted his cause; and all the most powerful nobility, connected 
b him by alliance or by friendship, willingly seconded his pretensions. The 
rof Edgar iEtheling was scarce ever mentioned ; much less the claim of the 
eat Normandy; and Harold, assembling the council, received the croWn from 
r bands without wailing for any regular meeting of the states, or submitting 
question to their free choice or determination.* The new prince, founding 
title on the supposed suffrages of the people, which appeared unanimous, was, 
tbe day immediately succeeding Edward's death, crowned and anointed king, 
Aldred, archbishop of York. The whole nation seemed joyfully to swear 
giance to him. 

Tbe duke of Normandy, when he first received intelligence of Harold's 
anon, was moved to the highest pitch of indignation ; but that he might give 
better colour to his pretensions, he sent over an embassy to England, upbraid- 
Harold, with his breach of faith, and summoning him to resign immediately 
lesoion of the kingdom. Harold replied, that the oath with which he was 
oecbed, had been extorted by the well-grounded fear of violence, and could 
er, for that reason, be regarded as obligatory: That he had no commission, 
er from the late king, or from the states of England, who alone could dispose 
be crown, to make any tender of the succession to the duke of Normandy ; 
if he, a private person, had assumed so much authority, and had even voluu- 
[y sworn to support the duke’s pretensions, the oath was unlawful, and it was 
duty to seize the first opportunity of breaking it: That he had obtained the 
eri by the unanimous suffrages of the people; and should show himself totally 
rorthy of their favour, did he not strenuously maintain those national liberties, 
i which they had entrusted him: and that the duke, if he made any attempt 
brce of arms, should experience the power of an united nation, cohducted by 
rioee, who, sensible of the obligations imposed on him by his royal dignity, 
determined, that the same moment should put a period to his life and to his. 
eminent. + Hume. 

(D) The most important ally, whom William gained by negotiation, was 
Pope, who had a powerful influence over the ancient barons, no less devout 


G. Piet. 196. Ypod. Neust. 436. Or- 
Vital*, 492. M. West. 221. W. Malm. 
Ingulf. 68. Brompton, 957, Knygliton, 
9. H. Hunting. 210. Many of tbe his- 
lus say, that Harold was regularly elect¬ 


ed by the states; some, that Edward left 
him bis successor by will. 

t W. Malm. 99. Higden, 285. M. West. 
222. De Gest. Angl. incerto auctore 331. 
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Hereupon the duke makes his claim to the crown of England 5 
gathered a powerful army, and came over; and upon the 14th of 
October, anno 1067 (a)# gave Harold battle, and overthrew him, 
at that place in Sussex, where William afterwards founded Battel'* 
abbey, in memory of that victory ( 6 ). And then he took upon 
him the government of the kingdom, as king thereof; and upon 
Christmas following was solemnly crowned at Westminster by 
the archbishop of York (c): and he declared at his coronation, 


(a) There is, I believe, a mistake in 
the year, for it seems agreed that 
William on the day of St. Michael, 
1066 (and not 1067) landed at Peven- 
•ey, in Sussex. Ld. Lyt. Hist. Hen. II. 
1 v. oct. 25. 

(5) Gul. Gemet. 288. Chron. Sax. 
189. M. West. 226. M. Paris, 9. 
Diceto, 482. This convent was freed 
by him from all episcopal jurisdiction. 
Monast. Ang. tom. l.p. 311, 312. 

(c) William pretending that Stigand, 
the primate, had obtained his pall in an 
irregular manner from pope Benedict 


IX. who was himself an usurper, re¬ 
fused to be consecrated by him j and 
therefore conferred that honour on 
Aldred, archbishop of York. Gnl. 
Pictav. 206. Ingulf. 69. Malmes. 102. 
Hoveden, 450. M. West. 245. Flor. 
Vig. 635. M. Paris, 4. Anglia Sacra, 
vol. 1. p. 248. Alur. Bever. 127. Sti¬ 
gand was possessed of such influence 
and authority over the English, as 
might be daagcrous to a new established 
monarch. Eadmer. 6. See Biog. Brit. 
1 v. 128. tit. Aldred, ed. 1778. Ld. 
Lyt. Hist. Hen. II. 1 v. oct. 40. 


in their religious principles, than valorous in their military enterprises. The 
Roman pontiff, after an insensible progress during several ages of darkness and 
ignorance, began now to lift his head openly above all the Princes of Europe; to 
assume the office of a mediator, or even an arbiter, in the quarrels of the greatest 
monarebs; to interpose himself in all secular affairs, and to obtrude his dictates, 
as' sovereign laws, ou his obsequious disciples. It was a sufficient motive to 
Alexander II. t^e reigning pope, for embracing William’s quarrel, that he alone 
had made an appeal to his tribunal, and rendered him umpire of the dispute 
between him and Harold; but there were other advantages which that pontiff 
foresaw must result from the conquest of England by the Norman arms. That 
kingdom, though at first converted by Romish missionaries, though it had after¬ 
wards advanced some farther steps towards subjection under Rome, maintained 
still a great independence in its ecclesiastical administration,; and forming a world 
within itself, entirely separated from the rest of Europe, it had hitherto proved 
inaccessible to those exorbitant claims* which supported the grandeur of the 
papacy. Alexander, therefore hoped, that the French and Norman Barons, if 
successful in their enterprise, might import into that country, a more devoted 
reverence to the holy see, and bring the English churches to a nearer conforihity 
with those of the rest of Europe. He declared immediately in favour of William’s 
claim;* pronounced Harold a perjured usurper; denounced excommunication 
against him and his adherents; and the more to encourage the duke of.Normandy 
in his enterprize, he sent him a consecrated banner, and a ring with one of 
St. Peters hairs in it,f Thus (adds Mr. Hume) were all the ambition, and 
violence of that invasion, covered over safely with the broad mantle of religion 

* W. Malm. 100. Ingulf. 69. Higdea, 

285. Brompton, 958. 


t Baker, 22. edit. 1686. 
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that he claimed the crown, not jure belli , but jure succemonis. 
Brampton gives us this account thereof “ cum nomen tyranni 
w exborresceret & nomen kgititni principis induere vellet petiit 
u consecrariand accordingly, says the same author, the arch* 
bishop of York, in respect of son*e present incapacity in the 
archbishop of Canterbury, “ munus hoc adimplevit ipsumque 
u Gulielmum Regem ad jura Ecclesim Anglican® tuenda&con- 
M fervanda populumque suum recte regendum, & Leges rectas 
“ statuendum Sacramento solemniter adstrinxit;” (a) and there¬ 
upon he took the homage of the nobility (fc). 

Ibis being the true, though short account of the state of that 
business, there necessarily follows from thence, these plain and 
unquestionable consequences. 

First, that the conquest of king William I. was not a conquest 
spon the country, or people, but only upon the king of it, in the 
person of Harold, the usurper. For William I. came in upon a 
pretence of title of succession to the Confessor; and the prosecu¬ 
tion, and success of the battle, he gave to Harold, was to make 
good his claim of succession, and to remove Harold, as an unlawful 
nsorper, upon his right. Which right was now decided in bis 
favour, and determined by that great trial by battle (c). 

Secondly, that he acquired in consequence thereof, no greater 
right than what was in the Confessor, to whom he pretended a 
right of succession; and therefore, could no more alter the laws 
of the kingdom, upon the pretence of conquest, than the Confessor 
himself might ; or than the duke himself could have done, bad he 
been the true and rightful successor to the crown, in point of 
descent from the Confessor. Neither is it material, whether His 
pretence were true or false; or whether, if true, it were available 
or not, to entitle him to the crown. For whatsoever it was, it 
was sufficient to direct his claim, and to qualify his victory so, 
that the jus belli thereby acquired, could be only victoria in regem, 
led'non in populum: and put him only in the state, capacity and 
qualification of a successor to the king, and not as conqueror of 
the kingdom (d). 


(a\ Order. Vital. 503, Malmesb. 971. 
(5) The King, thus possessed o/ die 
throne by a pretended destination of 
bg Edward, and by an irregular elec¬ 
tion of the people, but still more by the 
power of his arms, refired from London 
to Barking in Essex; and there received 


the submissions of all the nobility who 
had not attended his coronation. Gol. 
Pictav. 908. Order. Vitalis, 503* 

(e) Seld. of Tithes, c. 8. Blac. Com. 
1 v. 199. 

(d) Though Sir Matthew Hale, and 
others, contend that the conquest by 
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Thirdly, and as this his aotecdent claim,, kept his acquest 
within the bounds of a successor, and restrained him from the 
unlimited bounds and power of a conqueror; so his subsequent 
coronation, and the oath by him taken, is a further unquestionable 
demonstration, that he was restrained within the bounds of a 
successor, and not enlarged with the latitude of a victor. For at 
his coronation, he bound himself by a solemn oath, to preserve 
the rights of the church, and to govern according to the lawsf 
and not absolutely and unlimitedly, according, to the will of a 
conqueror. 

Fourthly, that if there were any doubt whether there might be 
such a victory, as might give a pretension to him of altering laws, 
of governing as a conqueror; yet to secure from that possible 
fear, and to.avoid it, he ends his victory in a capitulation. Namely, 
he takes the ancient oath of a king, unto the people; and the 
people reciprocally, giving or returning him that assurance, that 
subjects ought to give their prince, by performing their homage 
to him as their king, declared him, by the victory he had obtained 
over the usurper, to be the successor of the Confessor (n). Conse¬ 
quently, if there might be any pretence of conquest over the 
people’s rights, as well as over Harold’s, yet the capitulation, or 
stipulation, removes the claim or pretence of a conqueror, and 
enstates him in the regulated capacity and state of a successor. 
And upon all this it is evident, that king William I. could not 
abrogate, or alter the ancient laws of the kingdom, any more than 
if he had succeeded the Confessor as his lawful heir, and had 
acquired the crown by the peaceable course of descent, without 
any sword drawn (E). 


William can be considered in no other 
light than an acquisition, without any 
Of the powers attendant on subjugation, 
yet others, particularly Wilkins and 
L)r. Brady, understand it to have been 


no less than an absolute conquest. See 
note (E) on this chapter. 

(u) Sec Ld. Lyt. Hist. Hen. II. 1 v. 
oct. 40. and the authorities there cited. 
Also Biog. Brit. 1 v. 128. ed. 1T78. tit. 
Aldred. 


(E) Some have been desirous of refusing to William, the title of conqueror, in 
the sense in which it is commonly understood ; and on pretence, that the word is 
sometimes, in old books, applied to such as make an acquisition of territory, by any 
means, they are willing to reject William’s title by right of war, to the crown of 
England. It is needless to enter into a controversy, which by the terms of it 
must necessarily degenerate into a dispute of words. It suffices to say, that the 
Duke of Normandy’s first invasion of the island was hostile; that his subsequent 
administration was entirely supported by arms; that in the very frame of his laws, 
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And thus much may suffice, to show that king William I. did 
lot enter by such a right of conquest, as did or could alter the 
laws of this kingdom. * 

be made a distinction between the Normans and English, to the advantage of the 
former;* that he acted in every thing as absolute master over the natives, whose 
interests and affections he totally disregarded; and that if there was an interval 
when be assumed the appearance of a legal magistrate, the period was very short, 
and was nothing but a temporary sacrifice, which he, as has been the case with 
most conquerors, was obliged to make of his inclination to his present policy. 
Scarce any of those revolutions, which both in history and in common language 
have always been denominated conquests, appear equally violent, or have been 
atteoded with so sudden an alteration, both of power and property. The Roman 
state, which spread its dominion over Europe, left the rights of individuals in a 
great measure untouched; and those civilized conquerors, while they made their 
own country the seat of empire, found, that they could draw most advantage from 
the sobject provinces, by bestowing on the natives the free enjoyment of their own 
law9 y and of their private possessions. The barbarians who subdued the Roman 
empire, though they settled in the conquered countries, yet being accustomed to a 
rude, uncultivated life, found a small part of the land sufficient to supply all their 
wants; and they were not tempted to seize extensive possessions, which they 
neither knew how to cultivate nor employ. But the Normans and other foreigners 
who followed the standard of William, while they made the vanquished kingdom 
the seat of empire, were yet so far advanced in arts, as to be acquainted with the 
advantages of a large property; and having totally subdued the natives, they 
pushed the rights of conquest (very extensive in the eyes of avarice and ambition, 
however narrow in those of reason) to the utmost extremity against them. Ex¬ 
cept the former conquest of England by the Saxons themselves, who were induced 
by peculiar circumstances, to proceed even to the extermination of the natives, it 
would be difficult to find in all history, a revolution more destructive, or attended 
with a more complete subjection of the ancient inhabitants. Contumely seems 
even to have been wantonly added to oppression ; f and the natives were univer¬ 
sally reduced to such a state of meanness and poverty, that the English name 
became a term of reproach; and several generations elapsed, before one family of 
Saxon pedigree, was raised to any considerable honours, or could so much as attain 
the rank of barons of the realm. J These facts are so apparent from the whole 
tenor of the English history, that none would have been tempted to deny or elude 
them, were they not heated by the controversies of faction; while one party were 
absurdly afraid of these absurd consequences, which they saw the other party 
inclined to draw from this event. But it is evident, that the present rights and 
privileges of the people, who are a mixture of English and Normans, can never 
be affected by a transaction which passed more than seven hundred years ago; 


• Hoveden, p. 600. 
t H. Hunt. p. 370. Brompton, p. 980. 

| So late as the reign of king Stephen, the 
earl of Albemarle, before the battle of the 
standard, addressed the officers of the army 


in these terms : Proceres Anglia c/aristvni, et 
genere Normanni, &c. Brompton, p. 1026. 
See farther Abbas Rieval, p. 339, $c. All 
tbe barons and military men of England still 
called themselves Normans, 
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Therefore I come to the last question X proposed to be tort* 
•idered, viz. whether de facto there was any thing done by king 
William I. after his accession to the crown, in reference either to 
the alteration or confirmation of the laws; and how and in what 
manner the same was done. 

This, being a narrative of matters of fact, I shalNivide into 
two inquiries; viz. first, what was done in relation to the lands 
and possessions of the English; and secondly, what was done in 
relation to the laws of the kingdom in general. For both of these 
wiH be necessary, to make up a clear narrative, touching the altera* 
tion or suspension, confirmation or execution, of the laws of this 
kingdom by him. 

First, therefore, touching the former, viz. what was dose in 
relation to the lands and possessions of the English. 

These two things must be premised, viz. first, a matter of 
right, or law; which is this, that in case this bad been a conquest 
spoil the kingdom, it had been at the pleasure of the conqueror 
to have taken all the lands of the kingdom into his own posses¬ 
sion;—to have put a period to all former titles?—to have cancelled 
all former grants;—and to have given, as it were, the date tod 
original to every man’s claim, so as to have been no higher nor 
ancienter than such his conquest, and to hold the same by a title 
derived wholly from and under him. I do not say, that every 

absolute conqueror of a kingdom, will do thus; but that he may, 

* 

and as all ancient authors,* who lived nearest the time, and best knew the state 
of the country, unanimously speak of the Noman dominion as a conquest by war 
and arms, no reasonable man, from the fear of imaginary consequences, will ever 
be tempted to reject their concurring and undoubted testimony. Hums.— And 
see Hallam’s View of Mid. Ag. c. 8. part 2. 


• Ingulf, p. 70. H. Hunt p. 370, $72. 
M. West. p. 225. Gul. Nedb. p. 357. 
Alured. Bererl. p. 124. De Gest. AngL 
p. 333. M. Paris, p. 4. Sim. Don. p. 206. 
Brampton, p. 962. 980. 1161. Gervase 
Tilb. lib. 1. cap. 16. Teztus Roffensis apud 
Seld. Spicileg. ad Eadm. p. 197. Gul. Piet, 
p. 206. Ordericas Vitalii, p. 521. 666. 
853. Epist. St Thom. p. 801. Gul. Mal- 
mesb. p. 52. 57, Knyghton, p. 2354. 
Eadmer. p. 110. Thom. Jvudborae iu Ang. 
Sacra, vol. I. p 248. Monarch. RofF. in 
AngliaS^cra, vol II. p. 276. Girald. Cambr# 
m eadem, vol. II. p. 413. Hist Elyensis, 
p. 516. The words of this last historian, who 
u very ancient, are remarkable, and worth 


transcribing. u Rex itaque (actus Williel- 
mus, quid in prindpes Angloram, qui tanfcp 
cladi superesse poternut, fecerit, dicore, cum 
nihil prosit, omitto. Quid enirn prodeaset, 
si nec unum in toto regno de illis dicerem 
pristine potest ate uti permiseom, sod oranes 
aut in gravem paupertatri wrumnam detraaps 
aut ex haffeditatos patria pulsos, aut effbais 
oculis, vel caeteris amputatis membria, oppro¬ 
brium hominum factos, aut cert a miserrime 
afflictos, vita privates. Simili modo utUitata 
care re existimo dicere quid in minorem po* 
pulum, non solum ab eo, sed a suis actum ait, 
cum id dictu sciamus difficile, et ob immanem 
crudelitatem fbrtassTsncredibiU. 
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if he will, and has power to effect it. Secondly, the second thing 
to be premised is, a matter of fact, which is this: that duke 
William brought in with him a great army of foreigners, that 
expected a reward of their undertaking; and therefore were 
doubtless very craving and importunate for gratifications to be 
made them by the conqueror (a). Again, it is very probable, that 
pf the English themselves, there were persons of very various cott- 
dtiiops and inclination^: some perchance did adhere to the duke, 
and were assistant to him openly, or at least under-hand, towards 
the bringing him id; and those were sure to enjoy their posses* 
mom privately and quietly, wh£n the duke prevailed* Again, some 
did, without all question, adhere to Harold; and those in all pro* 
bability were severely dealt with, and dispossessed of their lands, 
unless they could make their peace. Again, possibly they were 
others who assisted Harold; partly out of fear and compulsion; 
yet those, possibly, if they were of any note or eminence, fared 
little better than the rest. Again, there were some that probably 
stood nenter, and meddled not; and those, though theypould not 
expect much favour, yet they might in justice expect to enjoy 
their own. Again, it must needs be supposed, that the duke 
having so great an army of foreigners;—so many ambitions and 
covetous minds to be satisfied ; so many to be rewarded in point 
of gratitude; and after so great a concussion, as always happens 
upon the event of a victory, it must needs, upon those and such 
like accounts, be evident to any man that considers things of this 
nature, that there were great outrages and oppressions committed 
by the victor’s soldiers and their officersmany false accusations 
made against innocent persons ;—great disturbances and evictions 
of possessions; many right owners being unjustly thrown ou£* 
and consequently many occupations and usurpations of other 
men’s rights agd possessions;—and a long while before those 
things could be reduced to any quiet and regular settlement(F). 

(F) Though the early confiscation of Harold's followers might seem iniqui¬ 
tous, b^ing extended towards men who had never sworn fidelity to the duke of 
Normandy; who were ignorant of his pretensions, and who only fought in 

(a) William bestowed the forfeited power of assuming that character, 
estates on the most powerful of his cap- H. Hunt. 369. M. West. 295. Malmsb. 
tains, and established funds for the pay- 104. His best measures were the esta*- 
meat of his soldiers. Gul. Piet. 208.— blishment of public peace.—He permit- 
His military institutions were those of ted, (says Mr Hailam,) no rapine but 
a tyrant; at least of one, who reserved his own.—Vie^ of Mid. Ag. c. 8. part 2. 
to himself, whenever he pleased, the 
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These general observations being premised, we will now see 
what de facto, was done in relation to men’s possessions, in conse* 
quence of this victory of the duke. * 

> First, it is certain that he took into his hands all the demesne 
lands, of the crown, which were belonging to Edward theConfessbr ; 11 
at the time of his death; and avoided all the dispositions aitil 
grants thereof made by Harold, during his short reign. And this 
might be one great end of his making that noble survey, in the 
fourth year of his reign, called generally, Doomsday-read, in sons • 
records; as Rot. Winton, &c.—thereby to ascertain what wertf 
the* possessions of the crown in the time of the Confessor: ah'd** 
those he entirely resumed. And this is the reason why insom^ 
of our old books it is said, ancient demesne is that which was^i. 

■i 

defence of the government, which they themselves had established in their tfwfi' 1 
country; yet were these rigours, however contrary to the ancient Saxoto 14*6, ' 
excused on account of the uigent necessities of the prince. Hie successive destruc¬ 
tion of families, was a convincing proof that the king intended to rely entirely 6u 
the support and affections of foreigners; and new forfeitures, attainders, and vio¬ 
lences were the necessary result of this destructive plan of administration. No 
Englishman possessed his confidence, or was intrusted with any command dr 
authority; and strangers, whom a rigorous discipline could have but ill contained, 
were encouraged in every act of insolence and tyranny against them. The easy 
submission of the kingdom on its first invasion, had exposed the natives to Con¬ 
tempt; the subsequent proofs of their animosity and resentment had made, them 
the object of hatred; and they were soon deprived of every expedient by which 
they could hope to make themselves either regarded or beloved by their soverdgn. 
Impressed with the sense of this dismal situation, many Englishmen fled into) 
foreign countries, with an intention of passing their lives abroad free from oppres¬ 
sion, or of returning on a favourable opportunity to assist their friends it) the 
recovery of their native liberties*. It was crime sufficient, in an Englishman, to 
be opulent, noble, or powerful; and the policy of the king concurring with the 
rapacity of his foreign adventurers, produced almost a total revolutoin in the landed 
property of the kingdom. Ancient and honourable families were reduced to 
beggary; the nobles themselves were every where treated with ignominy and con-* 
tempt; they had the mortification of seeing their castles and manors possessed by 
Normans of the meanest birth, and of the lowest stations-)-, and they found them¬ 
selves carefully excluded from every road, which led either to riches or prefer- 
mentj. Hume. 


• Order. Vital. 508. M. West 225. 
M. Paris, 4. Sim. Dun. 197. 

■f Order. Vitalis. 521. M. West 229. 
t The obliging all the inhabitants to put 
out their fires and lights at certain hours, 
upon the sounding of a bell, called the cour¬ 
ted, is represented by Polydore Virgil, lib. 9, 


as a mark of the servitude of the English. 
But this was a law of police, which William 
had previously established in Normandy. 
See l)u Moulin, Hist de Normandie, 160. 
The same law had place in Scotland. Le 
Burg or, cap. 86. 
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field by king William the Conqueror; and in others ’tis said, 
indent demesne is that which was held by king Edward the 
Confessor. And both true in their kind, in this respect; viz. 
hat whatsoever appeared to be the Confessor’s at the time of 
us death, was assumed by king William into his own posses¬ 
ion (G). 


(G) Those lands which were in the possession of Edward the Confessor, and 
which afterwards came to William the Conqueror, and were by him set down. in 
i book called Domesday, under the title De Terra Regis^ are ancient de- 
agfME lauds. They were exempt from any feudal servitude, and were let out 
CO husbandmen, to cultivate for the purpose of supplying the king’s household 
Hid family, with provisions and necessaries. Tor this purpose the tenants (who 
are called by Bracton, villuni privilegiati) enjoyed certain privileges, and the 
tenor* itself had several properties distinct from others, which it retains to this 
Iny; though the lands be in the hands of a subject, and the services changed 
from labour to money. 2 Inst. 542. 4 Inst. 2(i9. F. N. B. 14. Salk. 57. pi. 2. 

Black. Com. 2 v. 99. But the lands which were in the possession of Edward 
the Confessor, and which were given away by him, are not at this day ancient 
letnesne; nor are any others, except those which arc written down in the hook 
sf Domesday ; and therefore, whether such lands are ancient demesne or not, is 
to be tried only by that book. Salk. 57. 4 Inst. 269. Hob. 183. BrownL 43. 
Ihe book of Domesday was brought into court by a certiorari out of chancery, 
directed to the treasurer and chamberlain of the exchequer, and by mittimus sent 
into the common pleas. Dy. 150. b. Issue was taken u whether Longhope in 
M the county of Gloucester was ancient demesne or not;” on producing the 
book of Domesday, it appeared that Hope was ancient demesne, but nothing said 
of Longhope; and the Court held, that the party failed in his proof. Lev. 106. 
Sid., 147. But if the question be, u whether lands be parcel of a manor which 
is ancient demesne?” this shall be tried by a jury. Salk. 56. pi. 1. 2 Salk. 174. 

But see Burr. 1048. where an acre of land may be ancient demesne, though the 
manor, of which it is parcel, i9 not so. Vide Rol. Abr. 321. and see F. N. B. 14. 
Leon. 232. Dyer, 8. 11 Co. 10. Bro. Ancient Dem. 15. 2 Leon. 191. 
9 Lev. 405. Lands which are next, or most convenient to the lord's mansion- 
house, and which he keeps in his own hands, for the support of his family, and 
far hospitality, are called his demesnes, but have not the same properties with 
ancient demesne. Spelm. 12. Blackstoue, in treating of the rents and profits of 
the demesne lands of the crown, as being a branch of the king's ordinary revenue, 
mys, “ these demesne lands, terra dominicales regis, being either the share 
reserved to the crown at the original distribution of landed property, or such as 
came to it afterwards by forfeitures or other means, were anciently very large and 
extensive ; pompriziog divers manors, honours, and lordships; the tenants of 
which had very peculiar privileges. At present they are contracted within a very 
narrow compass, having been almost entirely granted away to private subjects. 
This has occasioned the parliament frequently to interpose; and, particularly, 
after king William III. had greatly impoverished the crown, an act passed, 
(l Ann. st. i. c. 7.) whereby all futqre grants or leases from the crown, fur any 

l 
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Secondly, it is also certain, that no person simply, and quatemt 
an English man, was dispossessed of any of his possessions; 

longer term than thirty-one years, or three lives, are declared to be void ; except 
with regard to houses, which may be granted for fifty years. And no vevetaaoA* 
ary lease can be made, so as to exceed, together with the estate in being, fin 
same term of three lives, or tliirty-one years: that is, where there is a subsisting 
lease of which there are twenty years still to come, the king cannot grant a future 
Interest, to commence after the expiration of the former,' for any longer fehn 
than eleven years. The tenant must also be made liable to be punished 'fbr com¬ 
mitting waste; and the usual rent must be reserved, or, where there has 
bean no rent, one third of the clear yearly value. The misfortune is,.that dfe 
pet was made too late, after almost every valuable possession of the crown M 
^een granted away for ever, or else upon very long leases; but may be of beam 
t to posterity, when those leases expire.” Blac. Com. 1 v. 286. As 'ti^Sie 
tenure, lord Holt, said it was as ancient as any other, though he suppfctetri efct 
privileges annexed to it, commenced by some act of parliamentf /for >ihat*k 
cannot be created by grant at this day. Salk. 57. Mr. Justice Blackstone, it 
treating of this tenure, describes it thus: “ There is a species of tenure described 
j by Bracton under the name sometimes of privileged villenage, and sometimes of 
villein socage. This he tells us, 1. 4. tr. 1. c. 28, is such as has been held of the 
luags of England from the Conquest downwards ; that the tenants herein villm i 
w< t fiacmnt servitia, sed certa et determinate; that they cannot alicne or transfer 
their tenements by grant or feoffment, any more than pure villeins can; but mast 
'inrrender them to the lord or his steward, to be again granted out and bold in 
• billenage. And from these circumstances we may collect, that what he bate 
describes, is no other than an exalted species of copyhold, subsisting at this day, 
s' viz. the tenure in ancient demesne; to which, as partaking of the baseness of 
vfllenage in the nature of its services, and the freedom of socage in their certtisty, 
jj’He has therefore given a name compounded out of both, and . calls it vimuunf 
i Socagium. The tenants of ancient demesne lands, under the crown, wers not 
• all of the same order or degree. Some of them, as Britton testifies, c. 6$. bin- 
tinned for a long time pure and absolute villeins, dependent on the will of the 
Ibrd; and those who have succeeded them in their tenures, now differ from com¬ 
mon -copyholders in only a few points. F. N. B. 228. Others were ill 
measure enfranchised by the royal favour, being only bound in respect ofthrir 
lands to perform some of the better sort of villein services, but those detxeWi- 
naVB and certain ; as, to plough the king’s land, to supply his court,With 
provisions, and the like; all of which are now changed into pecuniaiy telit}: 
and in consideration hereof they had many immunities and privileges granted^o 
them ; 4 Inst. 269; as, to try the right of their property m a peculiar cotitt of 
their own, called a court of ancient demesne, by a peculiar process, denominated 
a Writ of right close; F. N. B. 11. Not to pay toll or taxes; not to contribute 
’to the expenses of knights of the shire; not to be put on juries, and the tt* 
Ste 1 New Abr. 111. These tenants therefore, though their tenure be absoltfflBty 
copyhold, yet have an interest equivalent to a freehold: for, though their serried 
were of a base and villenons original, (Giib. Hist. Exch. 16. 80.) yut rile teuttt* 
were esteemed, in tdl other respects, to be highly privileged vzUeina; and espt* 
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QKiseqpeiitJy their land was not pretended unto, as acquired jnr* 
baiti* Which appears most plainly IVoin the following evidences. 
Viz. 

<rjv*Fir»t» that very many of those persons that were possessed of 
lands in the time of Edward the Confessor, and so returned upon 
‘fHe-book of Doomsday, retained the same unto them and their 
descendants; and some of their descendants retain the same pos* 
jf^igAs to this day; which could not have been, if presently, 
jm& belli me victoria universalis, the lands of the English bad 
\Hmm vested in the conqueror. And again, 

-mi ^Sfeoondly^ we do find, that in all times, even suddenly after 
^jj&e qotiq u es t, the charters of the ancient Saxon kings were 
^jl^a^ed am o allowed ; and titles made and created by them, 
r4» Jamfe, liberties, franchises, and regalities, affirmed and adjudged 
mmdef 'William I. Yea, when that exception was offered, that 


tdallyin this, that their services were fiXf.d and determinate, and that 
'Ifccy could not be compelled (like pure villeins) to relinquish these tenements at 
‘Hie lord's will, or to hold them Against their own: “ et ideo, says Bracton, di- 
liberi" Britton also, from such their freedom, calls them absolutely 
'Wkemaks, and their tenure sokemanrils ; which he describes (c. 66.) to he 
'lands and tenements which are not held by knight-service, nor by grand seijeanty, 
"AOr by petit, but by simple services, being as it were lands enfranchised by the 
'or his predecessors, from their ancient demesne. And the 9ame name is 
'iptorgiVCn them in Fleta, 1. 1. c. 8. Hence Fitzhcrbert observes, (N. B. 13.) 
feat too lands are ancient demesne, but lands holdcn in Socage: that, is, not in 
M snd common socage, but in this amphibious, subordinate class, of villein 
’doAnd it is possible, that as this species of socage tenure is plainly (bunded 
Tftpoti prtdini services, or services of the plough, it may have given cause to 
‘imagine that all socage tenures arose from the same original; for want of dntin- 
with Bracton, between free socage or socage of frank tenure, and villein 
jpcage or socage of ancient demesne.—Lands holden by this tenure nre therefore 
‘ira^ectes of copyhold, and as such preserved and exempted from the operation of 
‘the statute of 12 Cha. 2. c. 24. Yet they differ from common copyholds, princi- 
■■m in the privileges before mentioned: as also they differ from freeholders by 
4 tine especial mark and tincture of villenuge, noted by Brncton and remaining to 
' tiffs day, viz. that they cannot be conveyed from man to man, by the general 
‘ tatttmondaw conveyances of feoffment, and the rest; but must pass by surrender, 
tirtim lord or bis steward, in the manner of common copyholds: yet with this 
deference, (Kitch. on Courts 194.) that, in the surrender of these lands in 
iaedent demesne, it is not used to s^y, “ to hold at the will of the lord,” in their 
copies, but only, “ to hold according to the custom of the manor” Black. 
Com. tv. 101. How ancient demespe may become frank-fee, and where it 
’tllay be pleaded, and the form, vide 1 New Abr. 112, 113. and the authorities 
there cited. 
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BY THE CONQUEST THOSE CHARTERS HAD LOST THBIR FORCE* 

yet those claims were allowed. As in 7 E. S. fines, mentioned, b; 
Mr. Selden, in his notes upon Eadmerns; which could not be*if 
there had been such a conquest as had vested all men's rights is 
the conqueror • rff 

Thirdly, many recoveries were had shortly after this conquer 
as well by heirs as successors, of the seisin of their predecessors 
before the conquest. We shall take one or two instance* nil; 
namely, that famous record apud Pinendon (a), by the archbishop 
of . Canterbury, in the time of king William I. of the 
title of his predecessors before the conquest. See th#* wW# 
process and proceedings thereupon, in the end of Mr f . 
notes upon Eadmerns, and Spelmau’s Glossary, title firewfafi 
Upop these instances, and much more that might be. addqd*&# 
without contradiction, that the rights and inheritances 
English, quia tales , were not abrogated or impeached by;^his 
cqqquest; but continued, notwithstanding, the same. For, is 
Wqre observed, it was jure belli quoad regem, sed non quoud 
popplum* 

. Jf p But to descend to some particulars. The English persona .that 
the Conqueror had to deal with were of three kinds, viz.. r: t 
. First, such as adhered to him against Harold the usurper; 
apd, without all question, those continued the possession of : their 
lands ;,ap4 their possessions were rather increased by hiovtbaty 
any way diminished. 

-. Secondly, suqh as adhered to Harold, and opposed the duke, 
apdfought against him; and doubtless, as to those, the duke after 
hi$ lf victory used his power, and dispossessed them of their es¬ 
tateswhich is usual upon all conclusions and events of, this 
kipd, upon a ,double reason : first to secure himself again pttfie 
power of those that opposed him, and to weaken them in their 
estates, that they should not afterwards be enabled to make beqd 
against him : and, secondly, to gratify those that assisted him, 
and to reward their services in that expedition ; and to make 
ib$oi firm to his interest, which was now twisted with their ow? r 
For it can’t be imagined, but that the Conqueror was assisted.with 
a great company of foreigners—some that he favoured—some 
that had highly deserved for their valour—some that were neces¬ 
sitous soldiers of. fortune—and others that were either ambitious 
pr covetous y all whose desires, deserts, or expectations, the Q° D * 

(«) Post 118 . 120 . 
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qderor bad no other means to satisfy, bat by the estates of such 
4U bad appeared 1 open enemies to him ; and doubtless, many inno- 
bent persons snffered in this kind, under false suggestions and 
dccfetations; which occasioned great exclamations by the writers 
of those-times, against the violences and oppressions which were 
dsed ufter this victory. - 

thirdly, such as stood neuter, and meddled not on either ' 
sJde^bring the controversy. And doubtless, for'some time after 
change, many of those suffered very much, and vtfere 
hSftUjpbiased in their estates, especially such as were of thte 
ntaflte eminent sort (a). 

* H^fetefvasius Tilburiensis, who wrote in the time of Henry TL 
lilAw&p. Quid Murdrum fy Quart sic Dictum, gives os a large 
ofctiocbHfof what he had traditionally learned touching this matter, 
effect, viz. “ Post regni conqulsitionem & perdoellhlrri 
* # 4hbffcctkmem, 8tc. nomine autem successionis a temporibus suW- 
4t adtafe genii* nihil sibi vendicarent, &C.*' i.e. after the conquest 
bf the Itfbgdom, and subjection of the rebels, when the klrig 
himself and his great men had surveyed their new acquisitions* 
strict enquiry was made, who they were that, fighting against the 
king, had saved themselves by flight. From these and ;i!Ve hefts 
of Such as were slain in battle, fighting against him, all hop4s of 
MMfeession, or of possessing their estates, were lost; for* the 
people being subdued, they held their lives [and property] as^i 
flavour. 

j; I But Gervase, as he speaks so liberally in relation to the f con- 
qo^trt, aud the subacta gens, as he terms us ; So it should seeta Hh 
was, 1 id great measure, mistaken in this relation. For it .is' most 
plMni'that those that were not visibly engaged in tire assistant 
bfHatold, were not, according to the rdles of those times; dis*- 
riWeti to enjoy their possessions;* or make title of succesSiori to 
theft ancestors, or transmit to rheit 1 posterity as formerly; though 
pbWiibly some oppressions might be' b^ed to particular persons, 
herd and there, to the contrary. Add' this appears by filar excel¬ 
lent' monument of antiquity, set down in sir H.* S pel man's 
Glossary, in the title of Drenches or Drenges , which I shall hers 
transcribe, viz. 

Edwinus de Sharborne, et quidatn alii qui ejecti fueruot % 

€t terris suis abierunt ad conquestorera 8c dixerunt ei, quod nun* 
u quam'ante cdnqueslum, nec in conquestum, nee post, fuerunt contrg 
(a) Vide note (F) on this chapter. 



1 IB 


THE HISTORY OF THE 


u regem ipsumtn concilio aut in auxilio sed tenuerunt u 'm 
44 pace, et hoc parati sunt probare qoaliier rex vellet ordinare,.p6r 
44 quod idem rex facit inquiri per totam Angliam si ita fori, quod 
ts quidem probatum fuit, propter quod idem rex praecepit ut omnei 
44 ilii qui sic tenuerunt se in pace in forma predicta quod ipsi 
44 rehabehent omnes terras & domhiationes suas adeo integrt 
44 & in pace ut utiqu&m habuerent vel tenuerunt ante conquestum 
44 swum, etquod ipsi in posterum vocarentur Drenges” 

But it seems the possessions of the church were not; under 
this discrimination, for they being held not in right of the person, 
but of tlie Church, were not subject to any confiscation* byuthe 
adherence of the possessor to Harold the usurper (a)/ ^dVnd 
therefore, though it seems Stigand archbishop of Canterbury, at 
the coming in of William 1. had been in some opposition agqiitst 
hltti, which probably might be the true cause why he performed 
not the office of his coronation, which of right belonged to him, 
though some other impediments were pretended (6)> and might 
also possibly be the reason why a considerable part of his posses¬ 
sion^ were granted to Odo, bishop of Rayeux; yet they mere 
afterwards recovered by Lanfranc, his successor, at Pinendon, 
44 ifi plena comitatu, ttbi rex pracepit totum comitatum absque mors 
94 consider e , # homines comitatus omnes francigenos preedpue 
44 Anglos in antiquis legibus fy consuetudinibus peritos inurtvmcon - 
u iMiire. 9% (c) » 

To this may be added those several grants and charters made 
by king WiHiam I. mentioned in the History of Ely, and in 
Eadfrferus, for restoring to bishopricks and abbies such lands, or 
'gdods*, as had been taken away from them, viz. 
ii; ■ u 'Willielmus Dei gratia rex Anglorum, Lan franco archiepis- 
:|r copo CantoaP & Galfrido episcopo Constantien. & Roberto 
>Jt< Cbmiti de Ou 8c Richardo filio comitis Gilberti & Hugoni de 
' " Motuefotti suisque ah is proceribus regni Anglias sal utern. 
** Stimtnonete vicecomites tneos ex meo praicepto 6t ex parte inea 


(«) William, however, retained the 
. church, in great subjection, as well as 
his lay subjects: and would allow none, 
of whatever character, to dispute his 
mwereign will aud pleasure. 

(6) The crimes alleged against Sti- 
fc&nd were mere pretences; his ruin 
was not only resolved on, but prose¬ 
cuted with great severity. Iloveden, 
453. Diceto, 482. Knyghton, 2$ 45. 


Anglia Sacra, 1 v. 5, 6. Ypod. Neust. 
438. Eadmerus in initio libri. 

(c) This County Court w&s held 
6 W. 1 . A. D. 1072. before tho Free¬ 
men of the County of Kent, in the 
presence of many chief men—Bishops, 
Lords, and Lawyers. It lasted three 
days; and the judgment4br {Jie Arcb- 
bi&hop was afterwards confirmed fotius 
regni assensu .—post 120. 
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* eis dicile at reddant episcopatibus meis 8c abbatiis totum doxni- 
*? piumemnesque dominions terras quas de dominioepiscopatuum 
Wmeorurn, & abbatarium, episcopi mei 8c abbates eis vel leoitate 
u timore vel cupiditate dederuut vel babere consenserunt vel ipsi 
violentia sua inde ahatraxeruot, & quod haclenus injuste possi- 
‘f .denmt de doinioio ecclesiarum mearum. Et nisi reddide^int 
*?i sicut eos ex parte mea summonebitis, vos ipso* velint nolint, 
“ constringite redd ere; et quod si quilibet alius vel aliquis ves- 
tfntmns quibus bane justitiam imposui ejusdem querel® fiierit 
,ft>fedfUt similiter quod de domino episcopatuum vel abbatiarum 
‘fl n^earum babuit ne propter illud quod inde aliquis vestrqm 
1/fi/babebit, minus exerceat super raeoa vicecomites vel alios,, qui- 
•ff cuoque teueant dominium ecclesiarum inearum, quod .prse$i- 
tfnpio* <8cc.” ? 

. ir-ff-.Willielmus rex Anglor 9 omnibus suis fidelibus suis device¬ 
's oomitibus in quorum vicecomitatibus abbatia de Heli terras 
" habet salutera. Prsecipio ut abbatia prped. habeat omnes cqn~ 
“suetodines suas scilicet saccham 8c socbam toll 8c team ,& 
vf* infanganetheof, hamsocua, 8c grithbrice filhwile 8c, ferd,wj|e 
^•iinfira burgum 8c extra 8c omnes alias forisfacturas in tern* sua 
“ super syos homines sicut babuit die qua rex Edwardus.foit 
\ f 4 vivqs 8c mortuus, 8c sicut mea jussione dirationat® apud Kene- 
?4,teford per plures scyras ante meos barones, viz. Galfyidum 
“ Constamien. ep. 8c Baldewine abbatem, 8cc. Teste Rogere 
*4. Bigot.” (a) 

“ Willielmus rex Angl. Lanfranco archiepo’, &Rngera ^omiti 
“ Moritoni®, 8c Galfrido Constantien. ep. saluteui. Maodo vobis 
“ 8c prsecipio ut iterum faciatis congregari omnes scyras, quse 
«* interfuerunt placito habito de terris eccleaia de Heli, antequam 
“ mea conjux in Normaniam novissime yeniret, cum , quibus 
u etiaui sint de baronibus meis qui competenter adesse poterint 8c 
u prsedicto placito interfuerint 8c qui terras ejusdem ecclesi® 
u tenent; quibus in unum congregatis eligantur plurps de illis 
“ Anglis qui sciunt quomodo terr® jacebant praefatae ecclesi® die 
“ qua rex Edwardus obiit, 8c quod inde dixerint ibidem jurejurando 
" testentur; quo facto restituentur ecclesi® terr® qu® in domi- 
u nico suo erant die obitus regis Edwardi; exceptis his quas 
u homines clamabant me sibi dedisse; illas vero lileris mih'i signi- 
“ ficate qu® sint, 8c qui eas tenent; qui autem tenent thainlandes 
u qu® proculdubio cjebent teneri de ecclesia faoiant concordUtm 
(a ) Camd. Rem. 10S. 
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« cum abbate quain meliorem poterint, & si noluerunHerr®*fma- 
“aeant ad ecciesiam, hoc quoque detinentibus socham & safctehtm 
“ fia*,* 8c c. 1 

• Willielmus rex Anglorum, Lanfranco archiepisc’, &< 
“episc. & R. comiti M. salutem, 8cc. Defend i te ne RenMgtar 
"• episcopua novas cousuetudines requirat infra insuiam dc»Hdi, 
“nolo enim quod ibi habeat nisi illud quod antecessor ejus 
“ bat tempore regis Edwardi scilicet qua die ipse rex mortudsteatl 
u Et. si Remig. episcopus inde placitare voluerit ,placitet-Wide 
“ sicut fecisset tempore regis Edw. 8c placitum istumsit in V«s!ro 
“. ; prffl$entia; de custodia de Norguic. abbatem Simeonem tljui- 
“,£tmn esse deroittite; sed ibi municionem suam conduct faowtiiq 
“ custodiri. Faoite remanere placitum de terris quos cnlumnian- 
“ tur Willielmus de Ou, 8c Radulphus fiiius Gualeranni, 

“ bertus Gernon; si inde placitare noluerint sicut inde pbieftta* 
u vent tempore regis Edwardi, 8c sicut in eodem tempore abb^ti^ 
u cObstrettidines suas hubebat, volo ut eas omnino facialis HaBdre 
** sicut abbas per chartas suas 8c per testes suos eas deplacitage 
*CpjpterU.” ■• ■•••• 

iturtl -,might .add many more charters to the foregoing, andnrtW 
especially those famous charters in Spelmart’s Councils, VoKSiV 
165 , whereby it appears, that king William I.—“ conir 
ft mil pi concilio, 8c concilio archiepiscoporum episcoporum & 
** aj^batbm, 8c omnium principum & baronum regni,”—instituted 
tlic courts for holding pleas of ecclesiastic causes, to be separate 
and distinct from those courts that had jurisdiction of civil 
causes i<a). Sed dt his ptnsquam satis (H). 

(a) SeeBac. on Seld. 17.41.77, 78. Ead. p. 0. 1. 24. 4 Inst. 259. ; Wilk. 

Gitbr. onTen. 4«, 43, 44. Madd. form. LL. Angl. Sax. 292. and lilac. Coin. 
No. x*. ii>U 14i< 2 Inst. 70. Seld. in 8 v. 63. 

(H) The cqunty court iu the Anglo-Saxon times, and even during some 
pa^t of the reign of William I. was a court of great power and dignity, in which 
the bishop of the diocese sat uith the earl, and on which all the abbots, prion, 
barons, knights, and freeholders of the county were obliged to attend. Here alt 
the controversies arising ia the county, the most important not excepted, were 
determined; though ijpt always-finally, because there lay an appeal from irs 
decrees to. a higher court. In a county, court of Kent, held in the reign oi 
W.Uiam I. at Pinendme, and of which Hale makes mention (ante 116. 118.), 
tlwre were present one archbishop, three bishops, the earl of the county, the 
vice-earl or sheriff, a great number of the king’s barons, besides a still greater 
multitude of.knights and freeholders, who in the course of three’days adjudged 
several manors, to belong to the archbishop of Canterbury,. winch bad been 
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' And thus I conclude the point I first propounded, viz. how 
king William I. after his victory, dealt 1 with thO possessions of the 
English. Whereby it appears that there was no pretence of fen 
universal conquest, or that he was a victor in popttlttm. 'Neither 
dtf he-datm the title of English lands npon that account, hut 
onljfi 1 m*dc use of his victory thus far, to seize the lands of **ch 
a* tad opposed him ; which is universal in all cases of victories, 
though without the pretence of conquest. 1 

^Secondly, therefore I come to the second general question,’ 
vizirwbat was done in relation to the laws. 

-iujtin very plain, that the king, after his victory, did, ns all l \rfee 
pgioces. would have done, endeavour to make a stricter OfiiOn 
• fJfijV’i'T!'.' •. ' 

pgaitssril for some time by Odo, bishop of Baieux, the king's uteri iW Wdther, 
a*4#5fdtker powerful barons •. - i $ \ ni ’ 

.j^ktt.tbe county courts did not continue long after the conquest in,this state* 
pf gqwep and splendour. For William I. about A.D. 1085, separated tl^et^e*.- 
ajastical from the civil' part of these courts; prohibiting the bishpps to sit a| 
jdd^ei, th4 cTergy to attend as suitors, and the causes of the Church to ie tried, 
but in courts of their own f- By this regulation, which is said to hWve t>£en 
qidsma commop council of the archbishops, bishops, abbot*; and cflidf bnen 
of the kingdom, the comity courts were deprived of their most venerable judges* 
their most respectable suitors, and most important business., Besides this, after, 
the departure of the bishops and clergy, the earls disdained to sit as judges^ apd 
die great barons to attend as suitors, in the county courts; which, by degrees, 
reduced them to their present state. This was not the worst effect of tfu* most 
imprudent and pernicious regulation. For by it the kingdom was split asunder; 
the crown and mitre were set at variance; and the ecclesiafcticfil courts, hy 
putting themselves under the immediate protection of the Pope, formed, the- 
clergy into a separate state, under a foreign sovereign, which in the end was 
productive of infinite disorders. 

The ecclesiastical courts, which were immediately erected in consequence, 
were 1. The Archdeacon’s Court. For as the archdeacon was discharged frOrrt* 
sitting as a judge, with the hundredary, in the hundred court, he was authorized 
to erect a court of his own, in which be took cognizance of ecclesiastical causes 
within his archdeaconry. 2. The Bishop’s Court, Or Consistory, which receircd 
appeals from the archdeacon’s conrt, and whose jurisdiction extended over the 
whole diocese. 3. The Archbishop’s Court, which leceived appeals from the 
consistories of the several bishops of the province, and had jurisdiction not only 
over the particular diocese of the archbishop, but over all the dioceses in the 
province. From this highest ecclesiastical court, appeals lay to the Pope, which 
soon became frequent, vexatious, and expensive f. 

5 Dogdaltt Origin ales Jorid. 30. Hide- ing a suit in a County Court, in Hereford- 

et£ Dissertat. Epistolaria, 31, &c. H&1L shire, under the reign of Canute. ‘ 

View, c. A in which is a literal translation t Wilkins Concilia* L. I. p»368r369. 

of -a very ancient Saxon instrument, record- t Id. Ibid. Hen. Hist. 3 v. S39. 
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between England and Normandy. In order thereunto, heeoctei- 
voured to bring in the French instead of the Saxon language, 
then used in England. ' “ Deliberavit/’ says Holcot, u quomodo 
u linguam Saxonicam possit destruere, 8c Anglicam 8c Normaoi* 
“ cam idiomate concordare; 8c ideo ordinavit quod millus in etude 
“regis placitaret nisi in lingua Gallica,” 8cc. (a)u From 
whence arose the practice of pleading in our courts of law in the 
Norman or French tongue, which custom continued till the statute 
of 36 E. 3. c. 15. 

And as he thus endeavoured to make a community in then 
language, so possibly he might'endeavour to make the litafa 
their laws, and to introduce the Norman laws into England, curat 
many of them as he thought convenient. And it is very probahk, 
that after the victory, the Normau nobility and soldiers were .wit¬ 
tered through the whole kingdom, and mingled with the Engliabi; 
which might possibly introduce some of the Norman lawt aad 
customs insensibly into this kingdom. And to that end the C4A- 
queror did industriously mingle the English and Normans toge¬ 
ther, shuffling the Normans into English possessions here, and 
putting the English into possessions in Normandy, and making 
marriages among them, especially between the nobility of both 
nations (6). 1 

’ This gave the English a suspicion, that they should suddenly 
-have a change of their laws before they were aware of it. But it 


.■/*(«) Probably the customs of Eng¬ 
land were originally recorded in Saxon. 
vVilliatn declared his conquest by a 
change of laws and language. lie had 
entertained the difficult project of to¬ 
tally abolishing the Euglish language ; 
and, for that purpose, he ordered that 
in all schools throughout the kingdom, 
the youth should be instructed in the 
French tonjjoe} n practice which was 
continued from custom, till after the 
reign of Edward III. and was never 
indeed totally discontinued iu England. 
The pleadings in the supreme courts of 
judicature were in French. 36 Ed. 3. 
c. 13. Seld. Spicileg. ad Eadracr. 139. 
195. Fort: Laud. Leg. Angl. c. 48. 
The deeds were often drawn in the 
same language: the laws were com¬ 
posed in that idiom. Ingulf. 71. 83 . 
Cbron. Rothom. A. D. 1066.—No 
Other tongue was used at court. It be¬ 
came the language of all fashionable 


societies, and the English tbwWflwft, 
ashamed of their own country, affected 
to excel in that foreign dialect. Most 
of the English games and plays,/re 
from the French. From this attention 
of William, and from the great foreign 
dominions long annexed to theioWNW 
of England, proceeded that groat mix¬ 
ture of French which is at present to 
be found in the Euglish tongue, and 
which composes the greatest, and 
perhaps tlie best part of our language. 
Hen. Hist. 3 v. 354. Hallam’s View, 
vol. 2. c. 9. The common people how¬ 
ever used their old language, aud many 
charters were confirmed, in Saxon by 
Will. 1. and his son U. 1. and all acts 
of parliament, were made both ia 
Latin and Norman or French. 

(6) And yet instead of the English 
speaking Norman, the Normans began 
in this very reign • to use the £ng&k 
tongue. Temp. Hist. 241. 
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fell out much belter. For first, there arising some danger of a 
defection of the English, countenanced by the archbishop of 
.York* in the north, and Frederick, abbot of St. Alban's, in tbe 
sooth; rhe king, by the persuasions of Lanfranc, archbishop of 
dan ter bury,—“ pro bono pacis apud Be rk hamstead juravit super 
^mnimas reliquias sancti Albani tactisque sacrosanctis evangelhg 
tf(mimstrante juramento abbate Frederico)ut bo n as St ap probat as 
f* amiqoas regni leges quas sancti 8c pii Anglise reges ejusantt- 
44 cessores, Sc maxime rex Edvardus statuit in violabilltbr 
^idBBERVARET; et sic pacificati ad propria laeti recessetunt.” 
nVkte’M at. Paris in vita Frederici Abbatis sancti Albani . 

®..'« ’oBut although now, upon this capitulation, the ancient English 
•were confirmed, and namely, the laws of St. Edward the 
Goafessor; yet it appeared not wbat those laws were; and there* 

■ id the fourth year of his reign, we are told by Hoveden (w)> 
MS a digression he makes in his History under the reign of king 
Henry II. and also in the Chronicle of Litchfield—“ Williehnus 
^ rtx anno quarto regni sui consilio baronum suorutn fecit suip- 
44 monari per universos consulatos Anglise Anglos nobiles & 
& Uapientes 8c sua lege eruditos ( b ) ut eorum jura 8c consuetudineu 

* ab ipsis audiret, electis igitur de singulis totius patriaj comita- 
u libus viri duodecim jurejurando confirmaverunt ut quoad possiat 
^ recto tramite neque ad dextram neque ad sinistram partem 
44 Shu rtentes leguin suarum consuetudinem 8c sancitam pateface- 
" Iredt nihil praetermittentes nihil addentes, nihil prsevaricando 
^ mot antes/' See. and then sets down many of those ancient laws 

,approved and confirmed by the king, and commune concilium. 
’Wherein it appears, that he seems to be most pleased with those 
laws that came under the title of lex Danica, as most conso¬ 
nant to the Norman customs. 

* Quo auditu raox universi compatrioti qtrf leges dixeruit 
»•*■* tristes effecti uno ministerio deprecati sunt quatenus permitteret 
m leges sibi proprias & consuetudines antiquas habere in quibus 

* vixerunt patres, 8c ipsi in iis nati 8c nutriti sunt, quia durum 
44 valde sibi foret suscipere leges ignotas, 8c judicare de iisqase 
** neaciebant; rege vero ad fiectendum ingrato existente, tandem 
'f eum persecuti sunt deprecantes quatenus pro anima regis Ed- 


-. (a) Vide Hoveden, 600. See also ( b ) Common lawyers of the time, 

Ingtff. 88. Bromptpn, 982. Knygh- as Godric and Alfwin, monks of tbe 
ton, 2355. Abbey of Abingdon were. Eadm. 173. 
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* vafdi qui eas sub diem suum eis concesserat barones & tegnora 

u & cujus, orant leges non aliorum extraneorum cogere qnam mb 
i( legibus perseverare patriis; unde consilio habito praecatfci 
“ ba rone in tandem acquievit,” 8cc. * t! '* * 1 ' 

Gervasius Tilburiensis, who lived near that time, speaks 
shortly, and to the purpose, thus: “ Propositis legibus Angifoahis 
44 secundum triplicitam earum distinctionem, i. e. Merchedlage, 
41 Westsaxon-lage, 8c Dane-lage, quasdam earum reprotans 
^quasdara autem approbans i)Hs transmarinas legis Neuttria 
44 qtias ad regni pacem tuendam efficasissime videbantur, adject” 
So that by this, there appears to have been a double collection 
of Jaws, viz. 

First, the laws of the Confessor, which were gtyttteid ^ 
confirmed by king William, and are also called the laws 
.William; which are transcribed in Mr. Selden’s notes iApW 
Eadrherus, page 173, the title whereof is thus, via. “ tent 

* J&jes 8c consuetudines quas Willieltnus rex concessit' uniVerto 
jjlcpujo Angliae post subactam terram eadem sunt quas Edv&rjtas 

|f« r^cognanis ejus observavit ante eum.” And these seem to be 
shivery same that Ingulfus mentions to have been brought Jfcofe 
and placed by him in the abbey of Crowland, in tbt 
fifte£tflh : ‘year of the same king William; 44 attuli eadem 
*\ Ufyum Londini in meum tnonaslerium legum volumen • fl * 
rr ;/§^qpudly, there were certain additional laws at that time 
teahtished, which Gervasius Tilburiensis calls leges Neustria:, qua 
efficaeissinuR videbantur ad tuendam regni pacem; which seem; to 
included in those other laws of king William transcribed in 
tile "Same notes upon Eadmerus, page 189. 193, 8cc. Which 
indeed were principally designed for the establishment of king 
William in the throne, and for the securing of the peace of t&e. 
kingdom; especially between the English and Normans, as 
tippears by these instances, viz. f 

The law de murdro, or the common fine for a Norman ot 
Frenchman slain, and the offender not discovered (a): The law 
for the oath of allegiance to the king (6): The introduction of .the 
trial by single combat, which many learned men have thought 


(«) This seems only declaratory of 
the old !law. Keyl. 121. Bac. on 
Seld. par. 1. 141. p. 2. 94. 

(6) The oath of allegiance seems not 


to have been of Norman invention; 
for it was in use, and the law in the 
time of the Saxons. Co. Lit. 68. b. 
Eadm. 190. 
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Wfts aot io use here in England before William I. (I); and the 
]*w touching knights service, which Bracton, lib. 2. supposes to 
be introduced by the Conqueror, viz. [Qu. if not made by king 
Arthur, and revived by Edgar ?] 

. “ Quod omnes comites militea 8c servientes 8c universi liberi 
^ homines totius regni habeant 8c teneant se semper bene in armis 
in equis ut decet 8c quod sint semper prompli 8c bene parali 
sexvitium suum integrum nobis explendunt 8c perageiufcni 
semper opus affuerit secundum quod nobis de feodo debuet 
“& 4 eQ€mentis snis de jure facere et sicut illis staluimus ,per 
■ < • - 


judicial combat, or duel, though it had been long established in 
Fiance and Normandy, and other countries on the continent was first introduced 
jafi/^kn^and by the Normans •. This, like other ordeals, was an* appeal tOth£ 
jidgtffcnt' of God for the discovery of the truth or falsehood of an aocusatihh 
which wife] denied, or a fact that was disputed, founded on this supposition^ 
tfaffawen would olzcay* interpose, aqd give the victory to the ckmpiom 
tjfffh ml innocence. { As the judicial combat was considered the most honourable, 
it ^oon became the most common method of determining all disputes among 
mkrtial knights and batons, as Well in criminal ai in civil causes. - J When the 
iA&fcat^ts Were Immediate vassals bf the crown, the combat was performed 
irih grfeat pomp and cerehsony; id the presence of the' king, with the Constable. flD$ 
Mtffhfdl of England, who. were the judges;, but if the cQmbatapts l( ^ere tjfyp 
vassals of a barou* the combat was performed in his presence. If the person 
accused was victorious, he was acquitted of the crime of wliich be haabeen 
accused; if defeated, he was thereby convicted, and subjected to the pirlffi^hment 
flft hb ribed by lriw for his offence. If he Was killed, his death was : bofaiileted 
hdthi f ks the proof and punishment of bis guilts If the accuser wasi'vdft* 
psteili he. was, by theJdwsof sqme countries^ ;suhjnct€4 to, th<;> 

which would have fallen upon the accused; ;but,iq England,the.Jdng b^4 
a pqwer, to mitigate or remit the punishment. In civil Cases, the ^victor ^aijned 
dod the vanquished lost His 'cause. Many laws were maite' for VegiSlatfhg ihe 
Sites and places of such judicial combats, the drbfcs andhrtbs of the iorffbftran^ 
add every other circumstance^ which are too 'VOltrakineAe to b a hers insetted 
Several kinds of persons were by these laws exempted:from the..necessity. of 
defopdiug their inuQcence,, or t^eir propar^ie^, by toejudic^l,combat;as, 
women, priests, the sick, infirm, or maimed* , with, youn^ men under twenty, and 
old men above sixty years ( of age. But al*l' these persons might, if they pleased, 
Employ champions to fight their causes'Set jkist, 1 : 45. (a) *' ' 


.Leg. Aleman. tit. 44. Burgund. tit. 45. tract. J. c. Jt., JIdh, 1. c. 34, 35. 
Compm^ier. de Normaud. part 2. c. t. JjGlanvil. dc Coasuotud. AncL 1. 14. 
BovedepAnnaL p. 343.—LL. Will, c‘. 68. . c.' l.—Henry’s Ilist. 3 v. 355. ^ Blac. Com, 

•f pec' Da Caqgc' Gloss, voc. Dttclluhi. 4 v. 419. end see post. ' - 

Spelman Glow. voc. Campus* Bract, i t 


• 
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" commune concilium totius regni prsedicti, & irlis dedimns It 
« concessiraus in feodo jure haereditario.’X* 1 ) 

Wherein we may observe, that this constitution seems to 
point at two things, viz. the assizing of men for arms, which was 
frequent under the title de assidenda ad arma, find is afterwards 
particularly enforced and rectified by the slat. of Winton, 
IS Ed. ].—and next of conventional services, reserved kjr, 
tenures upon grants made out of the crown or knights service; 
called in Latin, forimecum, regale or servitium (h) (K)* 

(c) See note (K) below. (A) Post. cap. 11* 

. . i' 

(K) Notwithstanding the authority of sir Matthew Hale, which tenj^ |U> 
support the opinion, that feuds were introduced into this kingdom by the t .Cpp w 
queror, there are others who hold a contrary doctrine. Among these we may 
«pikj sir Edward Coke, the Judges of Ireland, Mr. Selden, Nathaniel tiacon, 
?ir William Temple, Saltern, and the author of the Mirror.—In truth tlb 
authorities on each side are numerous and respectable; I have therefore taken lb 
t liberty to subjoin the dilferent opinions which have been published qo fbe 
Subject. I have ventured to enquire, without presuming to decide: nptjlfcid 
with producing the opinions of others, I pretend not to establish any system of 
iqy own. Sir Edward Coke says, that “ the tenure by knights service is of great 
“ antiquity, for so it was in the time of king Alfred.” 1 Inst. 76. b. see id. 64. a. 
83. a. But this opinion of sir Edward Coke, Mr. Hargrave, the late and! able 
editor of Coke on Littelton, seems, in some degree, to controvert; vide liaig. 
note on Co. Lit. 61. a. and note 1. on id. 83. a. 

Coke also, in the preface to his Third Report, supposes, that the reddiiukus 
socharum et reges servitium , said in the book of Domesday, d constitutione anti - 
quorum temporum y to belong to the church of Worcester, within the hundred 
of Aswaldshaw, prove socage tenure, and knight service, long before the Con¬ 
quest. 

The Judges of Ireland, in the case of tenures, supposed, that the Tka*i 
a najores, or Thani reges among the Saxons, were the king’s immediate tenants 
of lands, which they held by personal service, as of the king’s person by grand- 
Serjeantry, or knight service in capite ; and that the land so held was in those 
times called Thaneland, as land holden in socage was called Revelaud; and that 
after some years which followed the coming of the Normans, the title of Thane 
grew out of use, and that of Baron and Barony succeeded for Thane, and Thane* 
land. They therefore concluding sir Henry Spelman mistaken, who in his 
Glossary, verb. Feudum , refers the original of feuds in England to the Norman 
conquest, laid it down as most manifest, that capite tenures, tenures by knight 
service, tenures in socage, See. were frequent in the times of the Saxons, but that 
indeed the possesions of bishops and abbots were first made subject to knight 
service in capite by William the conqueror, in tbe fourth year of his reign. See. 
See “ The Case of Tenures upon the Commission of Defective Title ®, Jf & c. 
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6ro, printed at London, 1720, or the, substance of the case at to this point, in 
triihop Gibson’s preface to Spelman’s Treatise of Feuds, &c. 

Mr. Selden, in treating of the dignity of an ear), says, that in some places in 
Engltffid it was both feudal and inheritable, even from the first coming of the 
Stations into England, which is commonly placed in 448 of Our Saviour, though 
ty tuicter calculation it falls twenty years 9ooner; and that Ethelred, ealdorman 
Of. Merceland, had all that which was the kingdom of Merceland to his own 
qae, as an earldom and fief given him in marriage with Ethelfleda, by her father 
Hn$ ^Alfred; and to prove this cites William of Malmesbury De Gest. Regum, 
lA. 2. Cap. 4. “ Londonium caput regni Merciorum cuidam Primario Ethehredo 
M in fidelitatem suam cum filia Ethelfleda concessit.” Vide Seld. Tit. of 
510,511. He says indeed, ibid, that Asserius and Florentius have it atrvan&um 
cmnmtndavit : and if he had gone on, he would have found that William of 
Malmesbury himself, in the very next line, calls it commisscm, and afterwards 
cap. 5. commendatum; which words rather suggest a trust than a feud. Malmet. 
Aen&est. Regum inter Scriptores post Bedam, fol. 44. 46. and Spelm. Posthum. 
of Feuds, 13. 

• B ' 1 ' Ut. Seldenlikewise supposes the names of Thane and Vavasor in the Saxon 
tunes, to have been feudal; and that as earl, king’s thane, and middle thfille, 
apcfceeded, one the other, in the Saxon laws, so count, baron, and vavasor, are 
atefl fcs interpreters of them in the French laws of William 1. and that the kftagffe 
thanes, held of the king in chief by knight service, and were of the same k'lfid 
'with diem fhrft were, after the Normans, honorary or parliamentary barons. Tit. 
if Hon. 518. and he says ibid. 520, that a vavasor was in the most ancient 
times, only a tenant by knight service, that either held of a mesne lord, and nWt 
'immediately of the king, or at least of the king, as of an honour or manor, and 
*Aofc in chief. 

Nathaniel Bacon thinks that it is not clear from any author of credit, that 
(be Normans changed the tenures of lands; and that none of them appeared to 
'15m to he of Norman original, although they received their names according to. 

dialect. Bacon Hist, of the Eng. Gov. 161. 

!Sur William Temple observes, that those authors who will make the Con¬ 
queror to have broken or changed the laws of England, and introduced those of 
Normandy, pretend that the duty of escuage, with the tenures of knight service 
‘ antl baronage, ca*me over in this reign; but that it needs no proof, that those 
With the other feudal laws were all brought into Europe by the ancient Goths, 

' apd by them settled in all the provinces which they conquered of the Roman 
'Empire; and among the rest by the Saxons in England, as well as by the Franks 
in Qaul, and the Normans in Normandy. Temp. Introd. to the History of Eng. 
iH, 172. 

Saltern supposes conveyances by feoffment and livery to have been before the 
Conquest, and that there were lords and tenants in the days of Goihonian the 
Pood,, and that fealty was sworn to the prince in the time of Elidurus; whidh of 
Necessity (says he) were accompanied with tenures, services, distresses, and the 
1 fikd. Saltern de Antiquis Britan. Legibus, cap. 8. 

And lastly, the author of the Mirror imagines that tenures were ordained for 
'theil&ence of the realm, by our old kings, before the Conquest. Mirr. cap. 1. 
•ect. 3. p. 11, 12. 
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In opposition to these respectable authorities, and in support of sir .Matthe* 
Hale's opinion, may be adduced the sentiments of many able and learned men* 
Though the accession of William to the throne of England produced no very 
remarkable alteration in the ranks and orders of men in society; it prodac«|i. 
(says Dr. Henry) many important changes in their political circumstances. The** , 
changes were chiefly owing to the establishment of the feudal system in England 
by William I. in the same state of maturity to which it bad then attained in hi* 
dominions on the continent. ;t 

“ In the Anglo-Saxon times, all the proprietors of land (the clergy excepted) 
were subjected to the following obligations, commonly called the trinoda ivcpf- 
site*— To attend the king with their followers in military expeditions ;-*-to a§qg£ ; 
in .building and defending the royal castles;—to keep the highways; and bridgej} , 
in a proper state*. To these three obligations, a fourth, called an 
adjied by the laws of Canute the Great; which consisted in 
king the horses and arms of his earls and thanes at their death, with c$rtaiji ajnj 
of money, according to their rank and wealth f. These may ke called 
prostrations. But to these William I. added so many others, that he majj J 
justly said to have completed* if not to have erected, the fabric of die feu 
government in Britain. . ( 

The sovereign of a feudal state was, in idea at least, the proprietor of alj the 
lands in his dominions J. Part of the lands he retained in his own possession 
for the maintenance of his family, and support of his dignity; thq resjtfcp 
granted to certain of his subjects, as benefices or fees, for services to be perfonpeu 
by them; and on such other conditions as he thought proper to require, an<| they 
to accept. The idea of a feudal sovereign was almost realized in William I.—He 
beheld a very great proportion of the lands in England at his disposal, which 
enabled him to establish the feudal system of government in its full extent, with 
little or no difficulty. 

In the distribution of the territory of England, he was not unmindful of the 
interests of the crown. He retained in his own possession no less than 1492 
manors besides forests, parks, chases, farms, and houses, in all parts of tKe 
kingdom §. As the hopes of obtaining splendid establishments for themselves 
and followers, had engaged many powerful barons, and even some sovereign 
princes, to embark with him in his dangerous expedition, he was induced both 
by the dictates of honour and prudence to gratify their expectations by very liberal 
grants. 

But none of these grants were unconditional; to all of them a great variety 
of obligations was annexed. These obligations were either services, which con¬ 
tributed to the splendour of the sovereign, and security of the kingdom; or 
prestrations of various kinds, which constituted a considerable part of the royal 
revenue. 

The services to be performed by the immediate vassals of the crown, were 
chiefly, Homage and fealty;—Personal attendance upon the king in his court, at 
the three great festivals of Christmas, Easter, and Whitsuntide, and in his 
parliament, at other times, when regularly called;—Military services in the field 


* Hickesii disaertat. E pistol. p. 60. Re¬ 
liquiae Spelman. p. 22. 
f Wilkins Leges Saxon. 


t Somner on Gavel. 109. SnwL de Re¬ 
public. I. 3. c. 10. 

§ Doomsday Book passim. 
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Of m the defence of castles for a certain time, with a certain number of men* 
according to the extent of estates.—By these three things, the sovereign of a 
fetdal kingdom was secured, as far as human policy could secure him, in a 
tpidbdSir court for his honour, a numerous council for advice, and a powerful 
•dtry for defence. 

Tm payments or prestations, to which the immediate vassals of the crown 
wdlhf kubjected, were chiefiy,-—Reserved rents ;—Wardships-On Marriages, 
Reliefs, Scutages, Aids. 

Tit sovereign of a feudal kingdom never appeared in greater splendour than 
wbih fee received the homage of his immediate vassals in his great court or par- 
linyift. Seated upon his throne, in his royal robes, with his crown on hfs 
he ii ff 'tad surrounded by his nobles, he beheld his greatest prelates and most 
barons, uncovered and unarmed, on their knees before him. In that 
huftft&^tture, they put both their hands between his, and solemnly promised 
*< fen liege men of life and limb and worldly worship, to bear faith and 

It to him, to live and die with him, against ail manner of men V f 
S'fcoUrts of the Anglo-Norman kings were at all times very splendid, but 
motw'^pecialty at the three great festivals of Christmas, Easter, and Whitsun- 
all the prelates, carls, and barons of the kingdom were, by their 
tenures, obliged to attend their sovereign, to assist in the celebration of these 
festivals,' m the administration of justice, and in deliberating on the great affairs 
of the kingdom. The business consisted partly in determining important causes, 
amt partly in deliberating on public affairs +. 

^filitary service was the greatest and most important obligation annexed to the 
grants of lands made by William I. and other feudal sovereigns. The intention 
in making these grants, was to secure a sufficient body of troops under proper 
leaden, well armed, and always ready to take the field, for defending the king-r 
dom, and prosecuting such wars as were thought necessary for the honour of the 
prince, and the prosperity of the state J. Lands so grauted, may very well be 
considered as the daily pay of a certain number of troops, which the persons to 
whom they were granted, were obliged to keep in constant readiness for service; 
and therefore the number of knights fees or stipends, which every estate compre r 
bended, was carefully ascertained. To add still further to the strength and se¬ 
curity of the kingdom, William subjected the lands of spiritual barons totba,.. 
same military services§. 

Though William and other feudal sovereigns made large grants of lands to 
their oofaflity, clergy, and other vassal, they did not relinquish all connexion, with 
and interest in the lands. On the contrary, they granted only the right of u&iyo 
the lands on certain conditions; still retaining the property, or dominium dir 
rvrfm, in themselves: and to put their vassals constantly in mind of this circum¬ 
stance, they always reserved certain annual payments (commonly very trilling), 
which were collected by the sheriffs of the counties where the lands lay [j. 

When a vassal of the crown died, and left his heir under age, and couse- 


* SpelroSn. Du Cange, in roc. Homo - 
gram, Ligcum. Littleton, sec. 06. lirac- 
ton, L t. c. 35." Glanril, 1. 9. c. 1. H4tn, 
l» 3. c. 16. 

t Du Cange, voc. Curia. Craig, de Feu- 


dis. 1. S. c. 11. 

$ 4 Inst. p. 192. 

M. Forts p. 6, col. 1, aim. 1070. 

|| .Madox Exchcq.c. 10. Ciaic, dc Feud is, 
1. 1. c. 9. 
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quentiy incapable of performing those personal services to his Sovereign, to whisk 
he was bound by tenure, the king took possession of his estate, that he might 
therewith support the heir, and give him an education suitable to his quality^ and 
at the same time might provide another person to perform his services in his 
room. This right of being the guardian of all minors, male or. female, who 
held their lands of the crown by military services, brought considerable profits 
into the royal coders, or enabled the prince to enrich bis favourites, by granting 
'them the guardianship of some of his most opulent wards*. 

The king's female words could not marry any person, however agreeable to 
themselves and their relations, without the consent of their royal guardian,tbat 
they might not have it in their power to bestow an estate which had been tforiysd 
from the crown, on one who was disagreeable to the sovereign + ; a.cniet^sd 
ignominious servitude. No less a sum than ten thousand marks, equal 
hundred thousand pounds of our money at present, was paid to the fcpg fu£$(s 
wardship and marriage of a single heiress. The servitude was afterwards, extended 
So male heirsf. ; 

’ The king bad not only the guardianship and marriage of the heirs of ,aH his 
immediate vassals, but he demanded and obtaiued a sum of money from. than 
When they came of age, and were admitted to the possession of their estate* ;aud 
-also from those heirs who had been of age at the death of their ancestors. This 
1 last was called Relief, because it relieved their lands out of the hands of their 
> sovereign, into which they fell at the death of every possessor §. Reliefs were 
At first arbitrary and uncertain, and of consequence the occasion of much oppres¬ 
sion. They were afterwards fixed at the rate of one hundred shillings for a 
-' knight’s fee, one hnndred marks for a barony, and one hundred pounds for *» 
earldom, which was supposed to be about the fourth part of the annual value of 
each ||. 

* Scutage, or shield money, was another prestation, to which the military 
•vassals of the crown, both of the clergy and laity, were subjected. It was a 
turn of money paid in lieu of actual service in the field, by those who were not 
able or not willing to perform that service in person, or to provide another to 

• •perform it in their room. The rate of this commutation was not always the 
same; but most commonly it was two marks for every knight's foe; though 

* sometimes it was only twenty shillings, and at other times three marks, or two 
marks and a half If. 

Besides all these payments, the immediate vassal a of the crown, who- were 
presumed to be possessed of much affection and gratitude to their sovereign for 
the favours they had received from him, granted, or rather complied with the 
demand of certain pecuniary aids, on some great occasions, when he stood is 
particular need of their assistance. The occasions on which those aids were 
demanded and granted, were these: to make his eldest son a knight; to marry 
his eldest daughter; to ransom his person whan he was taken prisoner. The 


• Craig, de Feudis, 1.2. c. 2. Spelrnau 
Reliquie, p. 25. Gloss, voc. War da. Ma* 
do* Excheq. c. 10. sect. 4. GI anvil, l. 7, c.9. 

tr Du Cange, voc. hlaritagium. Glaqvil, 
1 T. c. 9. 


% Madox Exchcq. c. 10. sect, 4. 

$ Glauvil, 1. 9. c. 4. 

|| Du Cange, voc. Rekrium. Madox Ex* 
clieq. e. 10. sect. 4. 

Du Cange, voc. iSctdqgfom. 



COMMON LAW OF ENGLAND. 


131 

rate of these aids wd§ also unsettled; but it seems to have been most frequently 
oeetntrk, or one pound, for every knight’s fee •. 

There is sufficient evidence that all these services and prestations, so trouble* 
some in themselves, and so liable to be rendered oppressive and intolerable, were 
brought from Normandy, and imposed by William on the leaders of his victo¬ 
rious 4tuiy, to whom he granted great estates in England. But these were far 
ifoin being the only persons who felt the weight of those feudal servitudes. For 
the Norman and other barons who received extensive tracts of lands, imitated 
-tar example of their sovereign in the disposal of them. They retained part of 
them, lying contiguous to their own castles, in their own possession, which were 
eaHte£ their Demesnes; and the rest they granted to their followers, on< terins 
similar to those on which they had received them from the crown. Thq 
“iHtrtdhrbf every baron did him homage, with a reservation of homage to .the 
was sometimes not much regarded.—They gave personal attendance 
t&aft at stated times, or when regularly called.—They followed him into 
the field with a certain number of troops, according to the quantity of land they 
hd' rtteiwd—They paid him certain reserved rents -—Their heirs were his wards 
mtaTiftidef age.—They could not marry without his consent.—They gave him 
**fettef, vfrben they obtained possession of their estates; and aids for making bis 
eldest'4on a knight, for marrying his eldest daughter, and for redeeming bis 
penda from captivity. In a word, a feudal baron was a king, in miniature,/and 
a barony was a little kingdom. Even the vassals of baron9 sometimes granted 
sribfttfetadatiotis, but always exactly on the same plan. By this means aU the 
*dhtrefcsftd 1 servitudes of the feudal system descended from the sovereign to the 
mefcnCet possessor of land by- military tenure, becoming heavier as they descended 
• { i s>. 

It is true that those possessors of land who were called Socmen (because? A9 
maiiy tbiiik, they followed the Soc or plough) were not subjected, to some, of . the 
MtfoiK vexatious'of those feudal servitudes, as personal attendance, wardship,, mar- . 
fiagfc, &c. : But this was owing to the contemptible light in which . they.ware 
viewdd byi their sovereign and hi9 haughty-barons, who would not admit, them 
h»to their courts or their Company; and considered the education and..marriage 
oftheir heirs, aV matters of smell importance and unworthy of their attention. 
Tier vrSre many of those Socmen more free, or more happy than the w&Ury 
vassals of the king and barons. On the contrary, they were' subjected to Iftwer 
Snd AtJre* labbtioni servitudes, tfs furnishing men, boms, .and* <bmingps, pn va- 
noitir’ctefcfcsions; 'ploHgUing' , aiid s<yirmg the lands ofb their (lords; <„ In a 
xrdiMj* tfe* ftndtd system of tenures, established by >WiUiatas in England, was, pro- 
' iWftVe^df nbiyerSaT distressed servitude; from which m en:those of the highe r 
' IHfelk’Were hot exempted, ‘theogli they were most 'severtly felt by the lower orders 
Wthesti&eGr ' r 1 

‘ Ctirigifo His treatise De Jn is Feud. 29. says, u Anglos ante cOnqupstum vix 
u puto hoc jus (scilicet feudorum) rccepisse: rationes cur ita credam hae sunt— 

* Spelnran. Du Cange Gloss, voc. A uxi- Feodum, Curia, Uomogium, Warda, Marita - 

ti*m» Madox Excheq. c. 15. Ghmvil, 1. V. gium, Rctcvivm, Auxiiium. 
k. 9. i i. .. *.■ 11 $ Speimun. Du Cange Gloss, voc. Soc- 

t Spdmao. Du Conge Gloss, vbc. ’Baron, mannm, - * 

• s ' .r ' $ Dr. Henry, 3 v. p. 329. 
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V Scio ante conquestura niultas apud Anglos leges ab Anglo-Saxonum regibus 
4 ? ante conquestum conscriptas—Ne vestigium quidem juris feudalis in eis pie&e 
“ reperitur, iiam licet vasalorum in dominos ingratitudo, sive. feionia expitsse 
" aliquo statute puniatur, poena taraen non est amissio feudi, ut iu jure feuckh, 
“ sed tan turn vel mulcta pecuniaria, si parva sit injuria, vel poena capitis* m 
“ major, quae juris feudalis naturam non sapiunt.—Praeterea ex ipso Pulydcfc®* 
“ qui Anglorum historiam conscripsit diligentissime, constat manifeste, conquer 
“ torum, cum omnia Angliae pnedia jure belli ad se pertinere diceret, legem 
u agrariam tulisse, qu& se omnium possessionum dominum declaravit (quod siSal 
“ aliud erat quam omnia praedia de eotanquam domino teneri,) &c.” iWI 

Sir II. Spelman says, “ jus feodale Anglis primus iroposuit Gulielmus too- 
“ .questor.” (Gloss, ad Mag. Chart, fol. ST4.) And again, (adverbum Feed as) 
** Feodor urn servitutes in Britanniam nostrum primus invexit Gulielmus/iseiisc 
u conquestor nuncupatus, qui lege ea e Normannia introducta Anglian* >K>tMt 
“ suis divisit comimlitibus : innuit hoc ipsum codex ejus agrarius— (Qui)iTeu- 
dum et Normnnmum jungit, ac si rei novas uotitia e Normannia diaquiamih 
“ esset.” And it being said by the Judges of Ireland, in the above^moDSloned 
cent) of tenures, that sir H. Spelman, thus referring the original of &ud* in 
BngWuid, to the Norman conquest, was mistaken; he wrote an elaborate treatise 
the nature and original of feuds and tenures, in support of his opinion. 
This treatise was published by bishop Gibson 1723, among the poethunuraB.vsorin 
9 $'. that great man. 

^ ; Mr. Somner says, “ before the conquest, we were not in this kingdom 
^ acquainted with what since, and to this day, we call Feoda , foreigners FVfcrie, 
u e. Fiefs or Fees, either in that general sense I mean, wherein they aredis- 
“ coursed of and handled abroad in the book thence intitled De Feudi* , at borne, 
that.caJJed Littleton’s Tenures.” Treat, of Gav. 100. 104. And concludes, 
“ . to,, the Conqueror it is, that the names and customs of our English fees,' 
“ or (as we now vulgarly call them) tenures, such at least as are military, owe 
“ their introduction.” 

Matthew Paris, anno 1068. fol. 6. says, that William I. “ commilitibns son 
“ qui hello Hastingensi regionem secum subjugaveront, terras Anglorum et pos- 
“ sessiones affluentiori manu contulit, illudque parum quod remanserat sub jjtgo 
u . p 06 uit perpetuae servitutis.” And again, anno 1070. fol. 7. he says, that Ups 
king “ Episcopatus quoq; et abbatias orones quae baronias tenebant, et cateaus 
u ab ornni servitute seculari libertatem habuerant, sub servitute statuit mflHfdf, 
“ irrotulans singulos episcopatus et abbatias pro voluntate suo quot milites siba et 
l< successoribus suis hostilitatis tempore voluit a singulis exhiberi: et rotqie* 
** hujus ecclesiastics servitutis ponens in thesauris, multos virus ecclesiastics 
u hoic constitutioni pessims reluctantes a regno fugavit.” 

Mr. Camden asserts, that “ the English were dispossessed of their hereditary 
u *n»tates by William I. and the lands and farms divided among his soldier*; but 
u with this reserve, that he should still remain the direct proprietor, and oblige 
tf them to do homage to him and his successors; that is (says he), that they 
u should hold them in fee, but the king alone chief lord, and they feudatory 
“ lords, and in actual possession.” 

I)r. Hody says, that “ baronies, and such tenures, were first brought into 
€( England by the Conqueror.” Hist, of Conroe. 117. And Bractoa, speaking 
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1 terviliuMy intimates as much in these words, “ secundum quod in 
*stu fuit ad inventum.” Bract, lib. 2 . cap. 10 . sect. 7. 

Martin Wright, in his Introduction to the Law of Teuures, 52, observes 
Uiam 1 . about the twentieth year of his reign*, and not,till then, sum* 
all the great men and landholders in the kingdom + to do their homage, 
at their fealty to him : from whence he infers, that this was done in con- 
»of something new, or that these feudal engagements would have been 
*k>ng before ; and if so, that it is probable feudal teuures were then new. 
Xhjgd. Orig- Jurid. 6 . Wilkin’s Leg. Anglo-Saxon, fo. 288, 289. Cottoni 
ia, 13. 14. 346. Mr. Hume is of opinion that they were introduced t*y 
qneror. Hist. Eng. 1 v. oct. 270. So is Blackstone, Com. 4 v. 418. but 
fourth chapter of the second book of his Commentaries, passim. Dr. 
ocontends for the same doctrine; vide his Lectures, 14, 15, seq. and 
I*? . 

i|4ws of William the Conqueror, which he added to those of the Con- 
■dr by which, it is apprehended, he introduced the feudal system into this 
14 : are as follows. 

{.'“Statuimus! ut oranes liberi homines § feodcre et sacramento nffir- 
qiod intra et extra H universom regnum Anglic Regi Willielmo dominof 
Wes** esse volunt, terras et honores iilius onini fidelitate ubiqoe servare 
Oy et contra inimicos et alienigenas defendere.” 1 

e ordain that all freemen shall oblige themselves by homage and feftltr, 
fithin and out of the dominions of England, they will be faithful to king 
m their lord, his lands and honours, with all fidelity every where with 
ill preserve, and against all enemies, foreign aiid domestic, will them 

V 9 

5. “ Volumus etiam ac firmiter precipimus et concedimns ut omneS 
homines totius monarchic regni nostri prsedicti habeant et teueant terras 
t possessiones suas bene et in pace, libere ab omni exactione injusta, et ab 
tallagio; ita quod nihil ab eis exigatur vel copiatur nisi servitium sonm 
n qnod dc jure nobis facere debent et facere tenentur, etprout stntutum 


. Pr«f. ad Eadtner fol. 5. Mad. 
fol. 6. in marg. 

. of Hnntingd. inter script, post 
•08. Hoveden, 460. and the Waverly 
d An. 1084. 1086. 

Hmu». This implies it was not by the 
M», but by the commune concilium, or, 
suppose, the Parliament; for the 
be King of England, when speak- 
mself, was, for ages after, in the 
Dumber. 

n homines. These were tenants in 
service, and men of trust and rrpu- 
Brady’s Answer to Pet\t, p. 59. 

I et extra unioertum regnum Anglict. 
>rd» are particular; for they deviate 
general principles of the feudal law, 
highly advantageous to William, 
radal law, no vassal was obliged to 
load* in war, unless it was defensive, 
ie thought a just one; nor for any 


territories belonging to his lord which were 
not part of the seigniory of which he held; 
but this would not effectually serve for the 
defence of William, lie was Duke of Nor¬ 
mandy, which he held from France; and he 
knew the king of that country, was jealous 
of the extraordinary accession of power, he 
had gained by hj» new territorial acquisition, 
and would take every occasion, just or unjust, 
of attacking him there; in short, that be 
must he always in a state of wur. Such an 
obligation on his tenants, of serving avanr 
where, was of the highest consequence for 
him to obtain : uor was it difficult; as moat 
of them also bad estates in Normandy, and 
were by self-interest engaged iu its defence. 

qj Willielmo domino mo, not regi , not the 
oath of allegiance as king, but the oath of 
fealty from a tenant. 

•• FidcUs. This is the very technical 
word of the feudal law for a vassal. 
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“’St eif et illis a nobis datum et concessum jo re hcereditario nnpertum per conn 
u mime concilium totitls regni nostri pnedicti.” 

• u We will and firmly command aud grant, that all freemen of the 

“ monarchy of our aforesaid kingdom, may have and hold their lands and posses* 
“ sions well and in peace, free from all unjust exactions and taillagc; so as nothing 
H be exacted or taken, save their free services, which of right they ought and are 
“ bound to perform to us, and as it was appointed to them, and given and granted 
to them by us as a perpetual right of inheritance by the common oouncil of. the 
*• whole kingdom.” 

L. 58. “ Statuimus etiam et firmiter praeeipimus ut omnes coinites, et barones, 
** et milites, et servientes,* et uoiversi liberi homines totius regni nostri praedicti 
“ babeant et teneant se semper bene in armis et in equis ut decet et oportet, et 
Jf. quod sint semper prompti et bene parati ad senitium suum integrum ndbis 
“, explendum et peragendum cum super opus adfuerit, secundum quod nobis 
#< debent de feodis et tenements suis de jure facere, et sicut illis statuimus’per 

* commune concilium totius regni nostri predicti, et illis dedimus et conceasamut 
.in feodojure haereditario.’ , *f- 

u We ordain also, and firmly command, that all barls, and barons,’fcnd 
“knights, and servants, and all the freemen of our whole kingdom afhresaidy 
“ shall always be fitted with horses and arras, as they ought to be, arid always 
“ ready and well prepared to perform their whole service to vis, when there shall 
“ be need, according to what they ought by law to do to us, by reason of their 
fiefs and tenements, and as we have ordained to them by the comnUrri council 
“ of our whole kingdom aforesaid, and have given and granted to them in fee in 
hereditary right.” ,,r " ' ' 

' r L. 59. u Statuimus etiam et firmiter prgeipimus ut omne9 liberi brinfines J 
“ totius regni nostri praedicti sint fratres conjurati ad monarchiain nostrum et ad 
l“ regnura nostrum pro viribus suis et facultatibus contra inimicos pro ‘posse suo 
“ defendendum et viriliter servandum, pacem et dignitatem coronas nostras rote- 
gram observandam et ad judicium rectum et justiriam constanter omnibus 
. “ r mo4is pro posse suo sine dolo et sine dilatione faciend&m. Hoc decretum san- 
g *‘ ;gjtum eat in civitate London.” 

Jiq ft W e ordain also and firmly command, that all freemen of our whole kingdom 
u aforesaid, be sworn brothers, maufully to preserve and defend our monarchy or 
“ government, and our kingdom, with all their power, force, and might, against 
“ enemies, and keep entire the dignity and peace of our crown, and to give right 

'loti. 

Sermentesjthe lower sobers not knight- them to the owners, as a btnefk ham or feud, 

ed, who had not yet got lands, but were to be held to them and such of their hairs as 

■quartered on the Abbeys. Others arc of they had previously nominated to the king, 
•pinion, that by tervientfs are meant those + Liberi homines—The freemen in this Jaw 
who held by grand or petit serjeanty. arc the same as those mentioned (before; 

t This new policy seems not to have been such as held in military tenure, though not 

imposed by the Conqueror, but nationally knighted ; for those were called milites: 

•and freely adopted by the general'assembly sometimes they are taken promiscuously one 
of the whole realm, in the same manner as for the other; they were very different from 
other nations of Europe bad before adopted our ordinary freeholders at this day. An- 
it, upon the same principle of self-security. swer to Petyt, p. 38, 39. Glossary, by the 

And, in particular, they had the recent ex- same author, p. 32. According to Sullivan, 

ample of the French nation; which had they were “ the Saxon freeholders, and the 

gradually surrendered up all its allodial of tenants of the church, who now were sab* 

free lauds into the king’s hands, who restored jected to knight's service. 9 
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And note, that these laws were not imposed ad libitum regit, 
bat they were such as were settled per commune concilium regni ; 
and possibly at that very time, when twelve out of every county 
were returned to ascertain the Confessor’s laws, as before is men¬ 
tioned out of Hoveden. Which appears to be as sufficient 

AND EFFECTUAL A PARLIAMENT AS EVER WAS HELD IN 

England (L). 

« 

* 

« judgment, and constantly to do justice by all ways and means, according to 
their power and ability, without fraud or delay. This law was enacted in the 
t pitj of London.” 

, L. 63. “ Hoc quoque precipimus ut omues habeant et teneant legem Edwardi 
“ rtgjs? in omnibus rebus, adauctis hiis quas constiluimus + ad utilitatem 
VwiA^lorum.” M f 

* u This we ulso command, that all our subjects have and enjoy the laws of 
“ Jung.Edward in all things; with the addition of those which we have appointed 
fin the benefit of the English.” 

Mr. Justice Blackstone and Doctor Sullivan, differ as to the time wiien 
William introduced the feudal system; the former conceiving it to have bedn in 
the twentieth, and the latter in the fourth year of his reign. It was probably in 
the twentieth. 

Qn the whole, it is probable that William introduced into England the feudal 
law which he found established in France and Normandy, and which, durii^r 
that.age, was the foundation both of the stability and of the disorders in most of 
the monarchical governments of Europe.—It is not a little remarkable, that in 
tracing the great lines of the Mexican constitution, an image of feudal policy, in 
ite most rigid form, rises to view. In truth, its spirit and principles seem to have 
operated in the new world, in the same manner as in the ancient. Dr. Robertson, 
Hist. Amer. 2 v. 280. Whether the law of feudal tenures, can be said to have 
existed in England, before the conquest, must (in the opinion of Mr. Hallam) 
he left to every reader’s determination. In every political institution, three things 
are to be considered, the principle, the form, and the name . The la»t will pro- 
bahly not be found in any genuine Anglo-Saxon record. Hall. View, c. 2. 6. ' 


* Edwardi regit — William at his 

cor ona t i on swore to observe the laws of Ed¬ 
ward the Confessor; and with respect to 
suds of them as did not clash with his de¬ 
sign^ he now agaiu confirms them, adding 
thereto the above laws and some others, 
t The word comtituimus implies a parlia¬ 


mentary act; and therefore extended to the 
Normans here, the benefit of the Englbh 
laws. Lyt. Hist. Hen. II. 8vo. I v. 464. 
468. 

X Sefd. pref. Ead. 5. Mad. Excbeq. 6, in 
marg. Wright’s Ten. 52. 


(L) The student will find a pertinent acoount of the alterations of our laws 
under the reign of William the first, in the last chapter of the fourth volume of 
. Mr. Justice Blackstone’s Commentaries. The laws of William in the Norman 
language, with the Latin translation of Dr. Wilkins, as also an English one, with 
notes and references, were some time since published by Mr. Kelham, in his 
1 Dictionary of the Norman Language. 
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By all which it is apparent, first, that William I. did not pre* 
tend, nor indeed could he pretend, notwithstanding this nominal 

. t*’ 

To ascertain the laws of Edward the Confessor, we find that William sunfr- 
moned twelve men from every county; and this Sir Matthew Hale will have 
be “ as sufficient and effectual a parliament as ever was held in England.” With 
every deference to his authority, it is apprehended that those twelve men.were 09 ft. 
members of the legislature. If they were, how came they afterwards to be dis*i 
continued till the time of Henry the third, in whose reign we first find .any 
account of the commons? It is more than probable, that they were summoned on 
a particular occasion, and for a particular purpose, which none but themseftfek' 
could answer. William, on his coronation, had sworn to govern by the laws 
Edward the Confessor; some of w hich had been reduced into writing,, but the 
greater part consisted of the immemorial customs of the realm. Having distributed 
the confiscations among his followers, foreigners and strangers to those laws and 
customs, it of course became neccesary to ascertain them; to effect which lie su 
moned twelve Saxons from every county. That they were not legislators is evident 
from this, that when William wanted to revive the Danish laws, which had 
been abolished by the Confessor, but which were somewhat similar to the Nor¬ 
man mode of jurisprudence, they prevailed against him; not by refusing their 
consent, but by intreaty and adjuration. They intreated him by their tears and 
the r prayers, and adjured him by the soul of Edward his benefactor. 

Who were the constituent members of the great councils or parliaments of 
this period, is a question which has been differently answered and warmly' 
agitated.* That all archbishops, bishops, abbots, priois, earls, and barons, *who 
held each an entire barony immediately of the king in capite , were constituent 
members of these great councils, has never been denied, and needs not be proved. 
Besides those great spiritual and temporal barons, there were many others who 
held smaller portions of land, as one, tw'o, three or four knights’ fees, immediately 
of the king, by the same honourable tenure with the great barons; who were also 
members of the great councils of the kingdom, and were commonly called the 
lesser barons, or free military tenants of the crown. Among many evidences 
which might easily be produced of this, the fourteenth article of the Great Charter 
of king John is one of the most decisive, and seems to be sufficient. “ To have 
“ a common council of the kingdom, to assess an aid otherwise than in the three 
“ foresaid cases,f or to assess a scutage, we will cause to be summoned the arch- 
“ bishops, bishops, earls, and greater barons, particularly by our letters; and’ 
“ besides, we will cause to be summoned in general, by our sheriffs and bailiffs, 
u all those who hold of us in capitc.” But besides all these great and small 
barons, who, by virtue of their tenures, were obliged, as well as entitled, to sit as 
members in the great councils of the kingdom; our historians of this period some- ’ 
times speak of great multitudes of people, both of the clergy and laity, who were 
present in some of those councils.^ Eadmerus, the friend and secretary of arch- 


* IV.tyt’s Rights of the Commons asserted, 
Jan. Angl. Facies Nova, Dr. Brady's Tracts, 
&c. &C. 

t These three foresaid cases were, to make 


bis eldest son a knight; to marry his eldest 
daughter; to redeem his own person; ill all 
which cases, aids were due by tenure. 

% Spelman, Coocil. 1. 2. p. S3, 
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casquest, .to alter the laws of this kingdom without common con¬ 
sent incommum concilia regni, or in parliament. And, secondly, 
that if there could be any pretence of any such right, or if in that 
turbulent time something of that kind had happened ; yet by all 
those solemn capitulations, oaths, and concessions, that pretence 
wan wholly avoided, and the ancient laws of the kingdom settled, 
and were not to be altered, or added unto, at the pleasure of the 
Cbnqueror, without consent in parliament. 

In the seventeenth year of his reign, or, as some say, the 
fifteenth, he began that great survey recorded in two books, called 

the; Great Doomsday Book, and Little Doomsday Book, and 

* 

;» »: ■ 

bishop Anselm, thus describes the persons assembled in a great council at Rock¬ 
ingham, A. D. 1095, to whom his patron made a speech “ Anselm spoke to 
** die bishops, abbots, and princes or principal men, and to a numerous multitude 
“ of monks, clerks, and laymen standing by.” * By the bishops, abbots, and 
princes, we are certainly to understand the spiritual and temporal barons. But 
who are we to understand by “ the numerous multitude of monks, clerks, and 
44 laymen standing by ? ” Were they members of this assembly, or were they only 
spectators and by-standers ? If by the multitude of those clerks and laymen, the 
historian did not mean the lesser barons, it is highly probable that they were only 
spectators. We are told by several contemporary historians, that the great councils 
of the kingdom in those times, were very much incommoded by crowds of specta¬ 
tors, who forced their way into their meetings. One of the historians thus describee 
a great council held by king Stephen: “ The king, by an edict, published through 
M England, called the rulers of the churches, and the chiefs of the people, to a 
u council at London. All these coming thither, as into one receptacle, and the 
u pillars of the churches being seated in order, and the vulgar also forcing them- 
u selves in on all hands, confusedly and promiscuously, as usual, many things* 
“ were usefully proposed, and happily transacted, for the benefit of the church 
“ and kingdom.” f In a great council held at Westminster, May 18, A. D* 
1127, the spectators, who are said to have been innumerable, were so outrageous, 
that they interrupted the business of the council, and prevented some thingsiroa 
being debated.^ Upon the whole, it seems to be almost certain, that though 
great numbers of people of all ranks, prompted by political curiosity, or interested 
in the affairs which were to be debated, .attended the great councils of the king¬ 
dom in this period, none were properly members of the councils but those 
described in the Great Charter of king John, viz. the spiritual and temporal 
barous, who were personally summoned; and those who held smaller parcels of 
land than baronies, immediately of the king, by knight’s service, who were sum¬ 
moned edictally by the sheriffs of their respective counties. § 

• Eadmeri Hist. p. 26. t Spel man, ConciL 1. 9. p. 55. 

t Gesta Stepbani Regis, apod Duchene, $ Hen. Hist. 5 v. 5i5. 
p.999. 
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finished it in the twentieth year of his reign, anno Domini 1086 (a), 
as appears by the learned preface of Mr; Selden to Eadmerus, mi 
indeed by the books themselves; the original record of which is 
still extant, remaining in the custody of the vice-chamberlains of 
his majesty’s exchequer. This record contains a survey of all the 
ancient demesne lands of the kingdom, and contains in many 
manors, not only the tenants’ names, with the quantity of lands 
and their values, but likewise the number and quality of the 
resiants or inhabitants, with divers rights, privileges, and customs 
claimed by them. And being made and found by verdict, or 
presentment, of juries, in every hundred, or division, upon ihfcir 
oaths, there was no receding from, or avoiding, what was writtqp 
in this record. And therefore, as Gervasius Tilburiensis says, 
page 41. “ Ob hoc nos eundem librum judiciarium nominamea; 
" non quod in eo de propositis aliquibus dubiis feratur sententid, 
“ scd quod ab eo sicut ab ultimo die judicii non licet ulla ratione 
“ discedere.” (M) 

(a) At the end of Doomsday Bode in a large coeval hand. Mad. Each, 

the date, or year, viz. 1086, is written 1 v. 296. Wright’s Ten. 52, 68. 

(M) The book called Doomsday proves the great and extensive genius, and 
does honour to the memory of William. There wtre, it is said, two ancient 
examples of the same kind in the times of Ethel bert and Alfred. It was began 
in the year 1061, and was a general survey of all the lands in the kingdom; their 
extent in each district; their proprietors, tenures, value; the quantity of mead6w t 
pasture, wood, and arable land, which they contained; and in some counties, the 
number of tenants, cottages, and slaves of all denominations, who lived upon 
them. He appointed commissioners for this purpose, who entered every particular 
m their register by the verdict of juries; and after a labour of six tears (for the 
work was so long in finishing) brought him an exact account of all the landed 
property of his kingdom. Chron. Sax. 190. Ingulf. 79. Chron. T. Tykes, 28. 
H. Hunt. 370. Hoveden, 460. M. West. 229. Flor. Wigom. 641. Chron. 
Abb. St. Petri de Burgo, 51. M. Paris, 8. Compiled, as it was, by difimnt 
sets of Commissioners, the language sometimes varies in 'describing the same clast 
of persons. The liberi homines , of whom we find frequent mention in some 
counties, were perhaps not different from the thaini, who occur in other places. 
Hie subject however, (in the opinion of Mr. Hallam) is very obscure, and seems 
at present unattainable. Hall. View. c. 8. The three northern counties, West¬ 
moreland, Cumberland, and Northumberland, were not comprehended in this 
survey, ou account of their wild, uncultivated situation. This monument, called 
Domesday Book, the most valuable piece of antiquity possessed by any nation, 
is still preserved in the exchequer; and though only some extracts -of- k-have 
hitherto been published, yet it serves to illustrate to us in many particulars, the 
ancient state of England. Alfred had finished a like survey of the Un grl^ym is 
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And thus much shall suffice touching the fifth general head; 
gsiely* of the progress made after the coming in of king William, 

ii time, which was long kept at Winchester, and which probably served as a 
lodeft to William in this undertaking. 

Mr. Madox, in his History of the Exchequer* says, “ the great and memorable 
tnrey of the lands holden in demeane within this realm, which was finished in 
M'year 1086, and is called Domesday book, sheweth under.the title 'iEftfui 
what and which the demennes of the crown were, at that time, and in the 
me of king Edward the Confessor: and hath been ever since counted the great 
dex, to distinguish the king ’9 deineanes from his escheats and other lands, and 
jem) the lands of other men.*’ It is generally known, that the question “ whether 
lauds are ancient demesne or not?’ 1 is to be decided by the domesdAy of 
I. from whence there is no appeal; and it is a book of that authority, 
ft! the Conqueror himself submitted some cases, wherein he was concerned, 
sito determined by it. See before note (G) on this chapter.—And Hallam’s 

, may be necessary to notice some conjectures respecting the etymon of the 
rora domesday. Many have supposed it to allude to the final day of judgment, 
iammond apprehends, that the addition of day to this dome-book, was not 
ueant with any allusion to the final day of judgment, but was to strengthen and 
gnfirm it; and signifieth the judicial decisive record, or, book of doom- 
mo judgment and justice. But the Observer on our ancient Statutes goes 
artber: u the common etymology of the word domesday, (says Barrington) in 
rlrich all the Glossaries agree, viz. the comparison of it to the day of judgment, 
ftffwr.appeared to me satisfactory. If this whimsical account of the name was the 
anyone, the Latin for it would be dies judicii; whereas, in all the old Chroni- 
it is stiled either liber judiciales or censuaus. Bullet, in his Celtic 
Dictionary, hath the word dom ; which he renders Seur, Seigneur , and hence 
be Spanish word don ; as also the words deya and deia, which he translates 
proclamation, advertisement. Domesday therefore may signify the lord’s 
jr, long’s advertisement to the tenants who hold under him, and this sense of the 
frovd agrpes well with part of the contents of this famous survey. See likewise 
Upton's notes on b. 1. canto vii. st. 26. of Spenser’s Faerie Queen, where he pro- 
luces instances of the word days signifying judgment; and dates-man, an arbi¬ 
trator or judge. In die north of England, an arbitrator, or elected judge, is 
mHy termed a dies-man, or days-man: and Dr. Hammond saith, that the word 
M.Y in all idioms signifies judgment. “ In a petition to the king in parliament, 

* by the treasurer and barons of the exchequer, they certify with regard to the 

* manor of Tringin Hertfordshire, Invenimus in libro vestro qui vocatur Domes- 
*.day, &c.” 6 Edw. 1. A.D. 1278. amongst the collection published by the 
munificence of parliament, f 

Camden, calls this book Gulielmi librum cennudem , the tax book of king 
.William; it was also called Magna Holla IVinton. The dean and chapter of 
York have a register stiled Domesday; so hath the bishop of Worcester; and 
them is aa ancient roll in Chester-castle called Doomsday-Roll. 


♦ Vol. L 296. 


t Bar. on Stet 276. 
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relating to the laws of England, their establishment, settlement, 
and alteration.. If any one be minded to see what thi9 prince did 


That the reader may have some idea of the manner" of entering the lands in 
this book, I have selected the following instances. 

“ Essessa Terra Regis Dimid. Hundred, de Witham. Witham tenuit Haroldus 
44 t. R. E. pro maner. et pro 5 hidis: tunc 21 villan. modo 15; tunc 9 bordar. 
44 modo 10; tunc 6 servi, modo 9; tunc 23 sochemanni, et modo similit^r^func 
44 inter totum valebat 10 lib. modo 20; sed vicecomes inter suas consuetudineg et 
44 placita, de dithid. hundred, recepit inde 34 lib. et 4 lib. de gersuma. In hpc 
44 manerio adjacebant t. R. E. 34 liberi homines, qui tunc reddebant 10 so^de 
44 consuetudine et lid. Ex illis tenetIlbodius 2, de45 acr. et val. 6 sol. et 
44 maner. suam consuetudinem. Tcdricus Pointel 8, de dimid. hid. et 22. act. 
44 dimid. reddentes consuetud. Ranulph Piperel 10, de 2 bid. et45 acr. non 
44 dentes consuetudinem. Willielmus Grosse 5, et uuus tantum reddit cor^yetu- 
44 dinem, ct val. 3 lib. 13 s. Rad. Baignard 6, et unus reddit consuetud. et.^pL 
44 20s. Ilamo dapifer 1, de dimid. hid. et val. 20s. Goscelinus Lor epianus 
44 habet terrnta unius, et non reddit consuct. &c. Modo custodit hoc ipanerium 
44 Petrus vicecomcs in manu regis.” 

Thus in English: 44 Essex (title in the top of the leaf); the King's Land;” 
and before the particular manor or towm, the hundred in which it lies is noted, 
as here, 44 The Half Hundred of Witham. Harold held Witham, in the time of 
44 king Edward, for a manor and for 5 hides. Then there were twenty-one 
“ villains, now fifteen (for they recorded what was in Edward the Confessor's 
44 time, as well as in that of the Conqueror); then there were nine bordars, now 
44 ten; then 6 servants or slaves, now 9; then there were twenty-three sochemans, 
44 now the same number; then the whole was valued at ten pounds, now twenty 
44 pounds. But the viscount, or sheriff, received from the half hundred, for his 
44 customs, and mulcts, or forfeitures, thirty-three pounds, and four pounds for 
44 fine or income. In this manor, or belonging to this manor, or in the bounds 
44 of this manor, there were in the time of king Edward thirty-four freemen, which 
44 then paid an accustomable rent of ten shillings and eleven pence. Of these, 
44 Ilbods holds two, which had forty-five acres, and they were worth to him six 
44 shillings, and paid their old rent to the manor. Tedric Pointel holds eight, 
44 who had half a hide, and twenty-two acres and a half; paying custom or old 
44 rent. Ranulph Piperel holds ten, who had two hides and forty-five acres, which 
44 paid no custom or old rent. William Grosse holds five, and only one of them 
44 paid custom, and were worth to him three pounds thirteen shillings (by the .yew 
44 is to be understood in all these sums). Ralph Baignard holds six, and one paid 
44 custom; they were worth twenty shillings. Hamo, the sewer or steward, 
44 holds one, who had half a hide, and was worth to him twenty shilling?. 
44 Goscelin Loreraar hath the land of one, and pays no custom. Peter the 
44 viscount, or sheriff, keeps this manor in the king's hand.” 

44 Essessa Terra Regis Hund. de Beventre. Haveringas tenuit Haroldus t. 
4 * R. E. pro 1 maner. et pro 10 hid. Tunc 41 villan. modo 40; semp. 41 bordar. 
44 et 6 servi, et 2 car. in dominio; tunc 41 car. hominum, modo 40; sylv. d. pore. 
44 c. acr. prati; mod. 1 molen. et 2 rune, et 10 animalin, ct ICO pore, et 269* ov. 
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ference to ecclesiastics, let him consult Eadmerus, and the 
rd »notes of Mr. Selden upon it; especially page 167, 168 , 

f maner. adjacebant 4. lib. homines, de 4 hidis, t. R. E. reddentes consuetu- 
n; modo ten. 3 hid. Rob. fil. Corbutionis, Hugo de Montafori quartam 
n, et non reddidere consuetudinem esse quo eas habuere, &c. Hoc maner. 

. R. E. 361. modo 40; et Petrus vicecomes inde recepit 801. de censu, et 101. 
enuma.” 

is in English: “ Essex (title as before); the King’s Land; the Hundred 
sventre. Harold held Haveringe, in the time of Edward the Confessor, 
me manor and ten hides. Then there were forty-one villains, now forty; 
t were always forty-one bordars, and six servants or slaves, and two carucates 
abesne, or the lord's lands; there were forty-one carucates among the men 
aatits, now forty; wood sufficient for five-hundred hogs, one hundred acres 
ftadow; now one mill, and two working-horses, or packhorses, and ten 
{^growing beasts, one hundred and sixty hogs, and two hundred and sixty- 
sheep. To this manor there belonged four freemen, who had four hides in 
ime of Edward the Confessor, paying an accustomable rent. Now Robert, 

KT Corbutio, holds three of those hides, and Hugh Montfort the fourth, and 
paid no rent since they held them. This manor was worth thirty-six 
ds ; now forty; and Peter the viscount, or sheriff, receives from it eighty 
ds for rent, and ten pounds for an income or fine.” It is full of decisive 
also, that the English lords had their Courts, wherein they rendered justice 
• suitors, like the continental nobility;— 41 privileges’’ (adds Mr. Hallam) 
h are noticed with great precision in that record, as part of the statistical 
sy. For the right of jurisdiction, at a time when punishments were 
St wholly pecuniary, was a matter of property, and sought from motives of 
sty well as pride.” View, c. 8. 

s contents of Doomsday-Book are summed up in the following verses— 
Quid deberetur fisco, quae, quanta tributa, 

Nomine quid census, quae vectigalia, quantum 
Quisque teneretur feodali solvere jure, 

Qui sunt exempti, vel quos angaria damnat, 

Qui sunt vel glebae servi, vel conditionis, 

Quovc manumissus patrono jure ligatur. 
is book is still remaining, fair and legible; consisting of two volumes, a 
and a less ; the greater comprehending all the counties of England, except 
imberland, Cumberland, Westmorland, Durham, and part of Lancashire, 
were never surveyed; and except Essex, Suffolk, and Norfolk, which are 
tended in the lesser volume. It was formerly kept under three different 
ad keys; one in the custody of the treasurer, and the others of the two 
eriains of the exchequer. It is now deposited in the chapter-house at 
linster, where it may bo consulted, on paying the proper officer a fee of 6s. 
. for a search, and 4d. per line for a transcript. 

e meritorious industry of modern times, has applied itself to a similar survey 
part of the kingdom, and will, it is hoped, in the end, embrace the whole 
Sir John Sinclair, in the year 1791, published a Statistical Account of 
nd; of which it has been said, “ that no publication of equal information 
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&c. where we shall find how this king divided the episcopal coo* 
sistory, from the county court, and how he restrained the clergy 
and their courts from exercising ecclesiastical jurisdiction upon 
tenants in capite (a). 

( a ) Blac. Com. 4 v. 415, 416. and tee note (H) on this chapter. 

“ and curiosity has appeared in Great Britain since Doomsday-Book; and that 
“ from the ample and authentic facts which it records, it must be resorted to bj 
“ every future statesman, philosopher, and divine, as the best basis that has ever 
“ yet appeared for political speculation.” 

On a similar, though more confined scale, is Mr. Lysons’ “ Historical Account 
u of the Towns, Villages, and Hamlets, within Twelve Miles of London/' /■> 
For farther particulars concerning Doomsday-Book, see Spelm. Gloss, ad vtrbim 
Domesdei. Seld. Pref. ad Eadm. 3, 4. Gerv. de Tilb. Dial, de Scacc. frl/tiYSk 
Ingulf. Hist. int. Script, post Bedam, 908, 909. Also an account of it (amtifd'^y 
order of the Antiq. Soc. in 1756, and Grose’s Antiq. of England and Wale*. 
There is an extract from Doomsday-Book in the type projected by Mr. Nichols, 
and in which that valuable record has been sine© printed, in Martin’s History of 
Thetford. 
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CHAP. VI. 

Concerning the parity or limilitude of the laws of England and 
Normandy, and the reasons thereof. 

' • i 

IJltH great similitude that in many things appears between the 
pm of England and those of Normandy, has given some occa- 
to such as consider not well of things, to suppose that this 
Mptoed by the power of the Conqueror, in conforming the laws 
fffyliiskingdom to those of Normandy; and therefore will needs 
rive it:, that our English laws still retain the mark of that con¬ 
quest, and that we received our laws from him, as from a con- 
[ueror: than which assertion, as it appears even by what has 
>efore been said, nothing can be more untrue. Besides, if there 
rere any laws derived from the Normans to us, as perhaps there 
night be some, yea possibly many; yet it no more concludes the 
Kisition to be true, that we received such laws per modum con- 
westus, than if the kingdom of England should, at this day, take 
ome of the laws of Persia, Spain, Egypt, or Assyria, and by 
iiithority of parliament settle them here: which though they 
vere for their matter foreign, yet their obligatory power, and 
heir formal nature or reason of becoming laws here, were not at 
ill doe to those countries, whose laws they were; but to the 
proper and intrinsical authority of this kingdom, by which they 
were received as, or enacted into, laws. And therefore, as no law 
:bat is foreign, binds here in England, till it be received and 
luthoritatively engrafted into the law of England; so there is no 
reason in common prudence and understanding for any man to 
conclude, that no rule or method of justice is to be admitted in a 
kingdom, though never so useful or beneficial, barely upon this 
account,—that another people entertained it, and made it a part 
of their laws before us ( a ). 

^*) That there^was a very great simi- of Normandy, soon after the cononest, 
lanty between the laws of England and is undeniable. This similarity doth not 
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But as to the matter itself, 1 shall consider, and.eaquireaf'dic 
following particulars, viz. ’ • - 

1. How long the kingdom of England and duchy of Ndte 

mondy stood in conjunction, under one governor. 1 'hi* 

2. What evidence we have touching the laws of Normandy^ 

and of their agreement with ours. * «.*vA v 

3. Wherein consists that parity, or disparity, of the Englkh' 
and Norman laws. 

T , 4.' What might be reasonably judged to be the * atasdn add 
foundation of that likeness, which i* to be found between the Wli* 
of both countries. ■ ’» ^ 

First, touching the conjunction under obe gbYdrdor«of 
land and Normandy. 1 • •:■■ ■/•»!• mil 

* We are to know, that the kingdom of England varid dUcfa]Mff{ 
Novtbandy were de facto , in, conjunction, uiidfcr these' kings, wfcri* 
William I. William IL Henry I. king Stephen;■ Henry»!!. «M(d» 
Richard L who, dying without issue, left behind; h4m• A 
of Britain, his nephew, only son of Geoffry earl of Britakv*o* 
cond ’brother of Richard I*—and John'the youngest brother til 
Richard I. who afterward became king of England by ueWUPtNK* 
the crown from his nephew Arthur. But the princes of Nor¬ 
mandy' still adhered to Arthur ,— u sicut' domino 
u diceotes judicium & consuetudinem esse iliarum regionomiiti 
“ Arthurus ftlius fratris senioris in patrimonio sibi debifb ^ 
“ ^baereditate avunculo suo succedat eodem jure quod Gua]friauw 
" pater ejus esset habiturus si regi Richardo defuncto sbp^ 
" vixisset” 

■ And therein they said true, and the laws of England werethe> 
satpe. Witness the succession of Richard If. to Edward 

Also the laws of Germany and the ancient Saxons were accordant; 

■ 

subsist only in matters of Essential jus- Halo doubted it) both from tbeu*tifV- v 
rice;’but in the rales of descents—in ^ of things, and the concurrent testimodJT* 
the terms of limitations—in the fortes of historians, that the current of 
of writs, anU in other things of on in- arid customs ran strong from NortaaOdyf 
different nature, which could neither into England. Eadtrteri Hist. 0. But^ 
have arisen from necessity, nor liatae notwithstanding the changes wtridh ' 
fallen out by accident. The only qtte9- were made in the ancient constittt&fo, 
tion is, how this similarity was pro- in the government and laws of En£~ 
dueed, Whether by the exportation of land, by the conquest, it must nut be ’ 
tlie English laws into Normandy, or imagined that they were quite destrtiy- 
the importation of the Norman laws ed. This was so far from being the 
into England ? Something of both case, that many of them were preserved 
might have happened in the course of and even adopted by the Conqueror, 
rime; but in the reign of William I. Vide cap. v. 
it is evident, (however Sir Matthew * 1 
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ilo«- And it was accordingly decided in a trial by battle (a), 
Otbo the emperor, as we are told by Radulphas, de Diceto 
rtio 945. And such are the laas of France to this day; 
2hopimHs de Domamo Francia, lib. 2. tit. 13. And such 
he ancient customs of the Normans, as we are told by the 
F Coutumier , cap. 99* And 9»ich is the law of Normandy, 
f-the isles of Jersey and Guernsey, which some time were 
thereof, at this day, as is agreed by Terrier, the best expo- 
if their customs, lib. 2. cap. 2. And so it was adjudged, 
fr-iny remembrance, in the isle of Jersey, in a controversy 
between John Perchard and John Rowland, for the goods 
liite of Peter Perchard. 

it nevertheless, John the uncle of Arthur came by force and 
'ft*f et Rotomagum gladio ducatfa Normannite accinctui at 
muii$ttrium Rotomagentis archiejmcopi as Matthew Paris 
4£d shortly after also usurped the crown of England, and 
Med his nephew Arthur, who died in the year 1203, being, 
a supposed, murdered by his said uncle. Vide Matthew 
'» fine regni regis RieP primi , and Walsingham in his 
igma Neustrise, mb eodem anno 1202 (A). 


Chif. species of trial is of great 

r lt was introduced into 
by William the Conqueror, 
rill* Cap. 68. See chap. v. In 
cases used, see Black. Com. 

ISt. and 4 v. 34G. Barring. 

, 90S. 904. For the foundation 
a venality of this mode of trial, 
Dr. Roberts. Hist. Cha. V. 
t.69. seq. -It was authorized by 
leguotfcs. Id. 357. But see the 
case of Ashford v. Thornton, 

. It Aid. 403. and tlie argument 
ed by Mr. Kendall, in 1818, for 
■ngjaigely the right of an appel- 
murder, to insist on trial by 
and also for abolishing appeals, 
ire now however at an ena: for 
Geo. 3. c. 4G. “ all appeals of 
ion, murder, felony, or other 
ices, shall cease, determine, and 
ime void, and be utterly abo- 
td, and in any point of right, the 
at shall not be received to wage 
el, nor shall issue be joined, nor 
be had by battel in any writ of 
L* . Trial by single combat, was 
»y ithe Saxons m matters both 
lie and title; in the first with 


sharp, and in the last with blunt wea¬ 
pons. No one could refuse battle 
offered, hut such as were too excellent, 
as the king; too sacred, as the clerpj ; 
too weak, as women, children, maim¬ 
ed persons; too inscient, as idiots, lu¬ 
natics ; or too mean, as villains* 

( 6 } Mr. Hume, in treating of the 
death of tliis unhappy prince, observes, 
that the dreu instances which attended 
this deed of darkness were, 40 doubt, 
carefully concealed by the actors, and 
ore variously related by historians: but 
the most probable account is as follows. 
The king, it is said, first proposed to 
William de la Brave one of his ser¬ 
vants, to dispatch Arthur; but William 
replied, that he was a gentleman, not 
an assassin; and positively refused com¬ 
pliance. Another instrument of mur- 
der was found, and was dispatched with 
proper orders to Falaise ; but Hubert 
de Bourg, chamberlain to the king, 
and constable of the castle, feigning 
that he himself would execute the 
king's mandate, sent back the assassin, 
spread the report that the young prince 
was dead, and publicly performed all 
the ceremonies of his interment; but 

L 
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And to countenance his usurpation in Normandy; arid tdgW$ 
himself the better pretence of title, be by his power so far pteM 
vailed there, that he obtained a change of the law TftEtt^ 
purely to serve his turn, by transferring the right of inheritikM^ 
from the son of the elder brother, to the younger brolfor £'tik 
appears by the Grand Coutumier , cap. 99. But withal, the ^loss 
takes notice of it as an innovation, and brought in byWihlMSf 
pbwer, though it mentions not the particular reason, whibh'^Jis as 
aforesaid. ' -iiioteuj 

r \ ; The king of France, of whom the duchy Of Normaddy iN Wid 
.hidden, highly resented the injury done by king Johti' 
nephew Arthur; who, as was strongly sospected, came hdt'ttfty 
ttf'fiis end. He summoned king John, as duke of NbrthUidj, 
ftifor France, to give an account of his actions; and 
defeolt of appearing, lie was by king Philip of France, fofejd&*&! 

the said duchy. Vide Mat. Paris, in initio regni Jtddm 
And this sentence was so effectually put in execution, that in-titt 
Jettr 1304, Mat. Paris tells us, u tota Normantiia, Titranii; 
0i, Andegavia, & Pictavia, cum civitatibus 8c castellis & rebus *Ifi# 
?’frtafeiter Rupellam, Toar, 8c Mar. Castellam suot in' regjh 
* Francorum dominium devoluta.” (a) ,,N 1 ■ : 

- J Bat ydt he retained, though with much difficulty, the telaird^ 
6f Jersey arid Guernsey, and the uninterrupted possession f, tff 
dbtne parts of Normandy, for some time after. And both he Aritf 
ftfsr'koH king Henry HI. kept the style and title of Dokei df 
Nort*landy, &c. till the 43d year of king Henry 1IF. At w bMA 
<?mfe-ffor 3t)001ivr^s Toumois, and upon some other agreements) 
hW^esignid Normandy and Anjou to the king of France (6),ririd 
fteter Ofternards trsed that title, os appears by the Coutinufetiott 


finding that the Bretons vowed ven¬ 
geance for? the murder, and that all the 
revolted barons persevered more obsti¬ 
nately in their rebellion, he thought it 

S udent to reveal the secret, aud to ia- 
. rra the world, that the duke of Brit¬ 
tany was still alive, and hi his custody. 
This discovery proved fatal to the yourig 
prince. John first removed him to the 
castle of Rouen, and, coining in a 
boat, during the night-time, to that 
place, commanded Arthur to be brought 
forth to him. The young prince, aware 
of his danger, and now more subdued 


by the continuance of his miifoittfhc#, 
and by the approach of death, firew 
himself on his knees before his nods 
and begged for mercy; but the ba&v 
rous tyrant, making no reply, stabbed 
him with his own hands; ana, fastening 
a stone to the dead body, threw it intp 
the Seine.—Hume’s Hist. 51 v. Oct? 48. 

(a) W. Heming, 445. M. WeH* 
2C4. Knyghton, 2420. Trivet, 144 
Gul. Britto, 1. 7. Ann. Waveri. 168. 

(b) Rymer, 1 v. 675. M. Paris, 566. 
Chron. T. Tykes, 55. Trivat, 966* 
M. Westra. 371. 
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«#«> |SCO. Only the four, islands, some time 
pffjjel^C JiqrmamJy, were still, and to this day are, enjoyed by 
t^%^wa of England, yi^. Jersey, Guernsey, Sarke, and Alderney, 
) are. still governed under their ancient Norman 

, i0 ^e$ppd|y, as tp the second enquiry, what evidence we have 
^liifiqjffg thq.laws of Normandy. 

aaaTItaiJwVWKl indeed only common evidence of the ancjqot 
customs and laws of Normandy, is that book which is called the 
Qgqtu^hQgutumier of, Normandy, which in later years has ^een 
y}gst^tqdi’) no LojqJyi .with a Latin and French gloss, huf,alsu.wii,b 
t^fjflojgrpeptarjes of .Terrier, a French author. 

, 7 b%H^ hpok does not only contain many of the ancbenter lavys 
qf^p^andy, but most plainly it contains those laws and caetqjqa 
fftaJfciHCTe .in,.use here, ip. the time of king Henry JL.^iftg 
gtftaxdv.I- and king. John; yea, aod. such also as were ip.use,and 
pygcppe, in that cquntry after the separation of Normandy, frpin 
of . England (A). For we shall fiqd therein, in tliejr 
Ugjjs,,iuui,processes, %quspt mention of king Richard ,1., aj»d /the 
epti/e text of the JJtOth chapter thereof, is an edict of Phjljpk^ng 
of^France, after the severance of Norpiaady. from the, pr,o\ynj of 
{fegjjpd. I . apeak not ,of those additional edicts: which.' are 
t° that book, of a far later date. So that,we qre not tp 
book a?,a collection of the laws of Normally, $s.t}i£y 
*tp<*4 {Before., the accession or union thereof to the crown 
Epgfondrt bat aj-they stood long after,* under the , 

dukes of Normandy that, succeeded* William I. And rn it 
qffflpzpp be a collectionvina^e after the.time . 9 f kii\g J^eo/y.JIJ, 
a^ptjjee&t, ayt^R the tjfpe of kjng^ohnj. aad cQM^ocjttently.it 
states their laws and customs, as they stood in use and practice 
about the time of that collection made, which observation will be 
o t ^jiae ( ip the.ensuing discourse. slfV L .,, T . , . 

**-i Thirdly, touching the third particular, viz. the agreement and 
rfftpitrhy of the laws of England and Normandy, 
bs - It is very true, we shalt find a great suitableness in their lawa, 
ill* iitoriy things agreeing with the lawk bf ;England ; especially as 
t&ipy stood in the time of king theory :II-~The best indication 
Whereof we have in the collection 6f Glanville; the rules of 

r * * , ■ i ■ » 1 ■ / ■ 

x W) Vide post, cap ix. (b) It was composed about 14 H. 3. 

•" mo. 1 ■ 

l2 



143 


THE HISTORY OF THE 


descents, of writs, of process, of trials, and some other particulars, 
holding a great analogy in both dominions, yet not without thqlr 
differences and disparities in many particulars (a), viz. 

First, some of those laws are such as were never used in Bag- 
land. For instance, there was in Normandy a certain tribute p^d 
to the duke, called Monya, i. e. a certain sum yielded to him^in 
consideration that he should not alter their coin, payable erjfry 
three years. Vide Coulumier, cap. 15 (6) . But this pajtnent ya« 
never admitted in England. Indeed it was taken for a time^Jjjjt 
was ousted by the first law of king Henry I. as An usurpation. 

' Jtgain, by the custom of Normandy, the lands descended tqihe 
baitardeigne , born before marriage of the same woman,, hy whgfli 
the same man had other children after marriage. 

'cap. ‘fi7. But the laws of England were always cont^ary^ss 
Appears by Glanville, lib. 7. cap. IS. and the statute of Mortal), 
which says, Nohtmus leget Anglicanas mutare, %c. Agaiu, by.roe 
'laws of Normandy, if a man died without issue, or brother, or 
sister, the lands did descend to the father. Couturnier 9 cap* 15. 
Terrier, cap.2. Butin England, this Jaw seems never to have 
t>ien used. ' ( 

'Secondly, again, some laws were used in Normandy, which 
Were in use in England long before the supposed Norman 
conquest, and therefore could in no possibility have their Qjrigjujtyl 
force, or any binding power here, upon that pretence. v JFor 
instance, it appears by the Coutumier of Normandy, that 
sheriff of the county was an annuaI f ‘officer, and so it is eijdetit 
he Was likewise in England before the conquest. And among the 
laws of Edward the Confessor, it is provided, “ quod alderaujpai 
4t in civitatibus eandem habeant dignitatem qualem hpbent bfdPUvi 
hundredorum in ballivis suis sub vicecomitem.” Again, wreck 
r the sea, and treasure trove, was a prerogative belonging to the 
' of Normandy, as appears by the Coutumier , cap. 17, & IS- 
it was belonging to the crown of England before the 


xxix. 

’-meyage, was a tax 
_ 'ry hearth; and 

ee y ea . re - 

l ouevt wereign not 

l £ every tVu he prince 

® induce the sc fc s; not 

^ . Thus ’oine 

he ^bjec 8 g 

but for not u 
iog &°° d ’ ftl. Van*, 

may 


make money of what matter add form 
he pleases; may establish its standard 
and change its substance and impres¬ 
sion.—If so, it is strange, that acts d 
pirliament were anciently made relat¬ 
ing to the coin and the change of if; •* 
in 1247, 31 H. III. See Mat. Par ? m 
vita Hen. I. Mir. a 1. s. 3. Chiron- 
Tho. Wykes, Ed. 1295. 1*73. 



COMMON LAW OF ENGLAND. 


14<J 

Obqudst; as appears by the charter of Edward the Confessor to 
fife’ abbey of Ramsey, of the manor of Ringslede, “ cum toto 
jjectu maris quod wrecqum dicitur,” and the like. Vide ibid, 
if treasure trove. Sc vide the laws of Edward the Confessor, 
tp. 14. So fealty, homage, and relief, were incident to tenures 
(j*^ihe lows of Normandy. Vide Coutumier , cap. 29. And so 
fey were in England before the conquest; as appears by the 
lyd’bf Edward the Confessor, cap. 35. and the laws of Canutus, 
ienlibned by Bfompton, cap. 8.—So the trial by jury of twelve 
k!iit; !,; ,was the uaual trial among the Normans, in most suits; 
ra&i&lly in assizes, et juris utrum; as appears by the Coutumier, 
93, 94. And that trial was in use here in eno- 
'Joti ^before the CONQUEST, as appears in Brompton among 
of king Ethelred, cap. 3. which gives some specimen of 
“ Habeant placita in singulis wapentachiis & exeunt 
' s&ftiores duodecim tbani vql propositus cum iis 8c jurent quod 
’ rtrthinem innocentem accusare nec noxium concelare (a).” 

Thirdly, again, in some things, though both the law of Nqr- 
idiidy and the law of England agreed in the fact, and in the 
Banner of proceeding, yet there was an apparent discrimination 
of;their law from ours.—As for instance, the husband seised in 
Igfit ‘of the wife, having issue by her, and she.dying, by the. 
fegtom of Normandy he held—but only during, his widowhood. 
llmtunrier, cap. 119* But in England, he held during his,life, by 
lie Courtesy of England. 

^Fourthly, but in some things the laws of Normandy agreed 
rithtbe laws of England, especially as they stood in the times qf 
ttttty 'II. and Richard 1. so that they seem to be, as it were, 
tipies or counterparts one of another. Though in many things 
We laws of England are since changed in a great measure Aom 
rbat they then were. For instance, at this day in England, and 
'prveiy many ages past, all lands of inheritance, as well socage 
Snores, as of knight’s service, descend to the eldest son; unless 
q Kent, and some other places, where the custom directs the 
[{scent to all the males, and in some places to the youngest. 
Jqt the ancient law used in England, 'though it directed knights 
ervices and serjeanties to descend to the eldest son, yet it directed 
raaaalages and socage lands to descend to all the sons. Glanvil. 
iBf t- cap. 3. And so do the laws of Normandy to this day. 
fide Coutumier , cap. 26. & post hie , cap. 11. 

(a) Vide cap. xii. ... 
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Again, leprosy at this day does not impwedfe'thti lftAcent; 
but by the laws in use in England, in the elder tftn&J* 
time of king John, and for some time afterwards, leprbsy J %&D 
impede the descent. As placito quarto Johannis , in' 

W. Fulch, a judge of that time. And according were tfJelKto 
of Normandy. Vide Le Coutumier, cap. 27^and theTYtft 1 iftifajftfer 
of this History. ' r.u njiv 

V A^gain, at this day, by the law of England,' ih 5f^ti^tils 
dl hy twelve men, all ought to agree, and ahy one dfdibikftfg, 
' no verdict can be given. But by the laws of N6rmtfndyj J tteSM|h 
'a verdict ought to be by the concurring consent’of iWblv# nfth, 
'■ yet in case of dissent, or disagreement,' of the jury,' 1 tHey'fif&PXo 
gut off the lesser number that were dissenters, and'ddcftffSiftid 
f of iates equal to the greater number so agreeing lVntil had 
v jgot a verdict of twelve men that concurred. Cduttffhier, fe93. n fa) 
And we may find some ancient footsteps of thb like - iisfe' / Hrirfl , in 
t England,/ though long since antiquated} vide BratTdVi^ Kfef 4. 
" cap. 19 - where he speaks thus— 44 Contmgit etiani multotieifd'qtibd 
’] juralores in veritate dicenda sunt slbi contrarii ita qudd J iri rniam 
' *concordare non possunt senterillam, quo c'aSu decorisfilib efirise 
*'** itfonTetur assisa, ita quod apponantur alii jtixt&‘ ttuitfbfuro 
*\majoris partis qum dissehsUrit, vel saltern qiiatudr Nrei 1 ' sei"& 
adjungantur aliis, vel etiam per serpsos sine alris, de v^fftate 
()iscutiant & judibent, et per se respohdeant 8c eofum Verediblam 
;n ‘^ aliocabilur 8c tenebitur cum quibus ipsi convenient.” (tf)' 

r ;Ajgain, at this day) by the laws of England, a man tii&y give 
iiis lands in fee simple, which he has by descent/ to any one of 
'fill* children and disinherit the rest. But by the anrient ’laws’used 
here, it seems to be otherwise. As Mich. 16 Johannis/fjlaov. 
11b: ^ . cap. 2. the case of William deCauseia. And accofd^nglj 
l were the laws of Normandy, as we find in life Grand Couiumier , 
cap. 36. 44 Quaod le pere ayoit plusieurs fills, ils ne peut fairde de 
** son heritage le mi meilffeur qiie Te aufer” And yet itk/eras to 
‘this day, in England, it bolrls sortie resemblance in cases of frank- 
* marriage ; vizi that the doness, in case she Will haveatfy part 
of' her father's other lands, ought’ to put her lands ib %btchr- 
. pot(c). ■' : •• ' •*’ ■ 


•. ' I i i£ 


(а) Vide cap. xii. Fleta, 1. 4. c. 9. s. 2. 

(б) Or the judges might compel them" ' \c) lit/ Wet.. ^7.1$, Hto. &66 Vo 275. 

to agree —or, amerce the dissenters. 292! Bract. I. 2. cl 34, 

Bract. 1 . 4. c. 19. s. 4. Brit. c. 52. 
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. Again* by the law of England, the younger brother shall not 
ftiftlode the son of the elder, who died in the lifetime of the father. 

* And this was the ancient law of Normandy, but received some 
interruption in favour of king John’s claim. Vide Coutumier , 
£pp. 25. ft hie ante. And indeed, generally, the rule of descents 
in Normandy, was the same, in most cases, with that of descents 
with us at this day. As for instance, that the descent of the line 
:g£ } t^e father shall not resort to that of the mother, et i conversa; 
jtylfl, (hat the course was otherwise in cases of purchase*. But in 
gfytyjt things, the law of Normandy was consonant to the law with 
ptfw qait was in the time of king Richard I. and king John ; except 
yi^^f^es of descents to bastard eigne , excluding muiier puisne, as 

irfr («>• 

/A® 1 *!!* at ibis d a y there are many writs now in use which were 
^npjeutlv also in use here, as well as in Normandy. As writ of 
writs of dower, writs de novel disseisin , de mortdancestot, 
/mm utrum, darrein presentment , 5fc. And some that are now put 
Ilf use, though anciently in use here in England. As writs de 
ftbdo pel radio , de feoda vel warda f fyc. Ail which are taken 
notice of by Glanville, lib. 13. cap. 27, 28, 29 . And the very 
tame form of writs in effect were in use in Normandy* as appears 
by the Coutumier , per totum .—And the writ de Jeodo vel radio 
(ibid. cap. 11 .) according to Glanville, lib. 13. cap. 27. runs thus, 
yiz. “ Rex vicecomiti salutem: summone per bonos summoni- 
u tores- duodecim liberos St legales homines de vicineto quod sint 
coram me vel justices meis eo die parati Sacramento recognos- 
•*.Cere utrum N. teneat unam carucatam terra in ilia villaqu® Jft. 
“ clamat versus eum per breve meum in feodo an in vadio iriva- 
" diatam ei ab ipso ft. vel ab H. anrecessore ejus, vel aliter si sit 
** feodum vel haereditas ipsius N. an in vadio invadiata ei ab ipso 
^ ft. vel ab H. &c. et interim terram illam videant, 8cc.” Vide 
Ibid. 

And according to the Grand Coutumier , that writ runs thus, 
viz* u Si rex fecerit te securum de clamore suo prosequend’ sum- 
u moneas recognitores de vicineto quod sint ad primas assisas 
** ballivte, ad cognoscendurn utrum carucata terra in ft. quod G. 
" deforceat ft. sit feodum tenentis vel vadium novum dictum per 
“ manus G. post coronationein regis Richardi 8 t pro quanta, 8 c 

* (a) As to bustard eignl and muiier explication of tbe terms, see Biac. Corn. 
fnipU, ape Giant. 1.7. c. 1 . Lit. sect. 2 v. 248.. . 

399, 400. Co. lit. 244. —For a concise 
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“ 'trtrttm sitpnopinquioi Laeres ad redimendum vadium, & vidcatnr 
u interim terras, 8tc.” So that there seems little variance, either 
in the nature, or in the form of those writs, used here in the tun* 
of Henry II. and those used in Normandy when tire Couturier 
was made. 

Again, the use was in England, to limit certain notable 
times, within the compass of which those titles which metnde- 
aigned to be relieved upon, must accrue. Thus it was done.in;tht 
time of Henry ill. by the statute of Merton, cap. 8 —At which 
tame the limitation in a writ of right was from the iimt of 
Henry I.—and by that statute it is reduced to the time of .kief 
Henry JI.—And for assizes of Mortdancestor, they were thenefap 
reduced ftom the last return of king John out of Ireland; / ffhlob 
Vtaa- 12 J^han/iis. —And for assizes of novel disseisin; ct prirttl 
tnamfretatione regis in Normanniam; which was 5 Hen. 
which before that, had been post tdtimum redditum Henrici JlH. 
de Britannia , aa appears by Bracton, And this time of iimitaft^oa 
was also afterwards, by the statutes of Westm. 1 . cap. 30. and 
West. 2 ., cap. 2 . 46. reduced unto a narrow 6 cantlet t the writ of 
right being, limited to the first coronation of king Richard i.. . , 
,** :But before the limitation set by that statute of Merton? there 
mm several limitations set for several writs. For we find among 
the pleas.of king John’s time, the limitation of writs, de te m po? t 
quo rex Henricus avus nosier fait vivus mortuus . And in a writ 

ofj.aiel y. die quo rex Henricus obiit in the time of Henry (I. at 
appears by. Glaaville, lib. 13. cap. 3.—There were then divers 
limitations in use^. as in Mortdancestor, post primam coronationm 
nostrum, viz. Henrici secundi, Glanvil. lib. 1 . cap. 1 .—And toochr 
iog;aBsizes of novel disseisin, vide ibid. cap. 32. where lie tells os^ 
fism quit intro assisam, fyc* And the time of limitation in. an 
assize was then, post ultimam meam transfretatiwem (viz. Hernia 
primi) in Normanniam, lib. 13. cap. 33. But in a writ of rights 
as-also in a writ of customs and services, it was de tempore.regA 
Henrici avi mei, viz. Henry I. Vide ib. lib. 12 . cap. 10. 1 &— 
And,it seems very apparent, that the limitations anciently in Nor* 
mrindy, for all actions ancestral, was post primam coronatkme* 
regis Henrici secundi, as appears expressly in the Cotttaflmr, 
oap. Ill. De Feofefy Gage. i . 

So that anciently, the time of limitation in Normandy, war 
jtbeaame as in England,, and indeed borrowed from England ; 
in all actions ancestral, from the coronation of Henry W* And 
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Jiua» in those actions wherein the limitation was anciently from 
hai fcoronation of king Richard I. was substituted. As in the 
ODfct dt ftofe gage, in the Coutumier, cap. Ill . defeqfe fy forme, 
Q*p» 112. in the writ de &y apportion, ib. cap. 24. 2c cap. 22. 

* Ascun gage ne peut estre requise en Normandy, si ii ne fuit 
‘‘.engage post le coronement de roy Richard ou deins quarante 
v ’toniw” So that the old limitation, as well for the redemption 
Mb'mortgages, as for bringing those writs above-mentioned, .was 
pkaiDcmronationem regti Htmici^ecundi; but altered, as it Beema, 
Ignking Philip,.the son of Lewis king of France, after king Jobn’r 
qgectasent oat of Normandy. And since the time from tbti 
cpfasnation of king Richard I. is estimated to bear proportion 
riufdrty years, it is probable this change of the limitation by king 
Bhatig of France,, was about the beginning of the reign of king 
Henry. MI .-r-or about thirty or forty years after the coronation 
oHJticbard l.*—from whose coronation about thirty years were 
elapsed, 5 out 6 Henrici IIL for anciently the limitation in this 
owe was thirty years. 

* fourthly, 1 now come to the fourth enquiry, v^z. how ihM 
great parity between the lawB of England and Normandy came ftb 
bn effected. And before I come to it, I shall premise two obser- 
npbku,i—which I would have the reader to carry along with him 
tbungh the whole discourse, viz.—First, that this parity of laws 
does not at all infer a necessity, that they should be imposed by 
die -Conqueror, which is sufficiently shewn in the foregoing chap* 
ten v and in this it will appear, that there were divers other meanp 
that caused a similitude of both laws, without any supposition of 
imposing them by the Conqueror. Secondly, that the laws of 
Normandy were, in the greater part thereof, boirowed from 
ours, rather than ours from them ; and the similitude of the lam 

both countries, did in a greater measure, arise from t tiara 
imitation of our laws, rather than front our imitation of theirs, 
llipugh there can't be denied, but that a reciprocal imitation, of 
eeeb other's laws was, in some measure at least, had in both* 
dominions. And these two things being premised, I descend to 
dm* means whereby this* parity, or similitude of the laws of both 
bountries, did arise, as follow, viz. 

First, Mr. Camden, and some others, have thought, there was 
ever sotne congruity between the ancient customs of this island 
aast those of the country of France, both in matters religious and 
otfil; altid tells m 6f the ancient Druids> who were th» common 
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instructors op both countries (a): Gallia eauridico$ docait 
facunda Britannos. And some have thought, that anciently, both 
countries were conjoined by a small neck of land, which mig|bt 
make an easier transition of. the customs of either country to the 
other. But those things are too remote conjectures, and we nc|5tf 
them not to solve the congruity of laws between England and 
Normandy. Therefore, , 

Secondly, it seems plain, that before the Normaiis comingjn, 
in way of hostility, there was a great intercourse of comnigGce 
Rod trade, and a mutual communication, between those;j T tfo 
Countries. And the consanguinity between the two princes 
opportunities of several interviews between them and their cppjgs, 
in each other’s countries. And it is evident by history,. 
Confessor, before his accession to the crown, made a long ^tay in 
Normandy, and was there often; which of consequence 
have drawn many of the English thither, and of the Normgns 
hither. All which might be a means of their mutual under¬ 
standing of the customs and laws of each other’s country; and 
><J*ave opportunities of iucorporatiog and ingrafting divers of 
.them into each other, as they were found useful or convenient. 
And therefore, the author of the Prologue to the Grand Cwtu- 
tnier , thinks it more probable, that the laws of Nowwguly 
•were derived from England, than that ours w f ere derived from 
' thence. 

» Thirdly, it is evident, that when the duke of Normandy came 
in;-be brought over a great multitude, not only of ordinary.^ol- 
-;dier&, but of the best of the nobility and gentry of Normandy. 
Hither they brought their families, language, and customs, aud 


(a) The Druids, of whom much 
notice has been taken by historians, 
have been represented by some, as per¬ 
sons of learning, derived to them by 
\qjml tradition, lliey were respected 
and admired, not only for knowing 
more than others, but for despising 
what all others valued and pursued.— 
By their virtue and their temperance, 
they reproved and corrected those vices 
m others, from which they were them¬ 
selves happily free; and made use of 
no other arms, than the revereuce due 
to integrity, to enforce obedience to 
their; own command*. Hence they 
derived so much authority, that they 


were not only priests, but judges U^no 
laws were instituted without thetrifr 
probation; nor any person puniahra, 
but by their condemnation. TJie«dra-. 
idical hierarchy, and the several insti¬ 
tutions peculiar to that priesthood do 
not appear to have been settled in any 
part of Europe, except in the British 
isles and in Gaul.—According to Ce¬ 
sar, whose testimony cannot bo dis¬ 
puted, Gaul received, it from Britain. 
See Dr. Borlase’s Observations on the 
Autiquities of Cornwall, cap. 3,*4, 5,6. 
and Rowland’s Mena Antique JbrJfa*- 
rata, the second erf. %• Dr. O&e*. 
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Hwi’Victoh wised all bis art and industry to fncbfpor&ter ihem into 
^BliLhigdom. And the more effectually to make bbtli people 
&i£me one nation, he made marriages between the English and 
Bormans;- transplanting many Norman families hither, and 
'flfttby English families thither.— He kept his court sometimes 
sometimes there; and by those means insensibly derived 
many Norman customs hither, and English customs thither, with- 
‘tfuE’VlHy 1 Severe imposition of laws on the English, as conqueror. 
‘AflfT by this method he might easily prevail to bring in, even 
^ItKbirt the people’s consent, some customs and laws, that pre- 
WBpS’Vere of foreign growth; which might the more easily be 
3tHfe> considering how, in a short time, the people of both nations 
MJtte%tertningled.—They were mingled in marriages, in families, 
'SnWBe^hnrch, In the state, in the court, and in councils; yea,*add 
WprfHditienis, in both dominions.—Though Normandy became, 
WW'tfere; an appendix to England, which was the nobler dtitni- 
T tfibb, and received a greater conformity of their laws totheEnjg- 
1 !§h*'than they gave to if. : 

,J *-Fourthly, but the greatest mean of the assimilation of the 
m Wboth kingdoms was this. The kings of England continued 
^Sbkes' of Norinandy till king John’s time, and he kept soine 
KMriitig' there, notwithstanding the confiscation thereof by the 
Irfag of France, as aforesaid. And during all this time, England, 
which was an absolute monarchy (a), had the prelation, or 
preference, before Normandy, which was but a feudal duchy, 
ihrf' a* small thing in respect of England.—By this means Nor- 
Afendy*became, as it were, an appendant to England; and succes¬ 
sively received its laws and government ffbm England; tobibh 
had a greater influence on Normandy, than that could have on 
England. Insomuch that oftentimes there issued precepts into 
Kprmandy, to summon persons there'to answer in civil causes 
here; yea, even for lands and possessions in Normandy. As 
jifcttio l Johannis— a precept issued tb the seneschal of Nor¬ 
mandy, to summon Robert Jeronymus, to answer to John Mar- 
ihfU, in a plea of land, giving him forty days warning; to which 
die tenant appeared, and pleaded a recovery in Normandy. The 
likU precept issued 1 , for William de Bosco, against Jeoffry Rusham, 
lor lands in Corbespine in Normandy. 



no more than what Brae ton says, that 
the king of England is under no. on e ■ ■ 
God and the law. 
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And on the other side, Trin. 14 JoJuumii, in a suit between 
Francis Borne and Thomas Adorne, for 'certain lands in Fcid, 
the defendant pleaded a concord made in Normandy, in the’ttae 
of .king Richard I. upon a suit there before the king, for site 
honour of Bonn in Normandy, and for certain lands in England, 
jahereaf the lands in question were parcel, before the senesotttkl 
of:Normandy, anno 1099* But it was excepted against, Ut-'ab 
insufficient fine, and varying in form from other fines; and 1 there¬ 
fore the defendant relied upon it as a release. ■*' "W 

3 y these, and many the like instances, it appears as ibllbfttl, 

3*0.: *' 

v.k' v /fi&U that there was a great intercourse between England 
Normandy, before and after the Conqueror; which might f gite4i 
gnsat opportunity of an assimilation and conformity of^th^l&Ws 
hi hoth countries. Secondly, that a much greater confo«*n&tida 
pt Jaws, arose, after the Conqueror, during the nme^ that'Nor» 
dandy was enjoyed by the crown of England, than'before. 'Add 
-thirdly,, than this similitude of the )aw9 of England and' Nor¬ 
mandy, was not by conformation of die lavrs of England to those 
prf. Jfocraandy, but by conformation of the laws of Normandy .to 
fchwuB of;England,-T-whicb now grew to a great height, perfection, 
and glory. So that Normandy became but a perquisite, ot ajipen- 
Jant, of it. . 

oif '^Aodas the reason of the thing Bpeaks it, so.ibe very fact itself 
aUestsit: fornr-.. . 

uioiFfrstvii^uivapparent, that in point of limitation in actions 
aocfestraJ, from the time of the coronation of king Henry if. it 
,w«{~an(cienlljy fcbhere in England in Glanville’s time, and was 
idanauftitttd from hence into Normandy. For it is no way reason* 
dUe .to jst»ppose r the contrary, since Glanviile mentions it to be 
hoie coMcilio procena*. And though this be but a single 
pbtot,.4t instance, yejtrtlie. evidence thereof makes out a criterion, 
ot: probable (indication, that many other laws were in like manner 
aacaent hence into. Normandy.' 

Secondly, it appears, that in the succession of the kings., of 
England, from king. William I. to king Henry II. the laws of 
Ea'gl&nid received a great improvement and perfection, as will 
plainly appear from Glanvifle's book written in the time of king 
Henry II. especially if compared with those sams, or collections, 
of laws, either of Edward the Confessor, William I. or Henry I. 
whereof hereafter. 
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So that it seems, by use, practice, commerce, study, andira- 
jprpVement of the English people, they arrived in Henry the 
^gwotid’s time, to a greater improvement of the laws; and that id 
time of king Richard I. and king John, they were more per~ 
footed, as may be seen in the pleadings, especially of king John’s 
(gOie; and thongh far inferior to those of the times of succeeding 
rhjbgs, yet they are far more regular and perfect than those tbht 
wept before them. And now, if any do but compare the Coutu - 
mier of Normandy, with the tract of Glanville, he will plainly 
find, that the Norman tract of laws, followed the pattern of 
Glanville, and was writ long after it, when possibly the Eng- 
thfb/ laws were yet more refined and more perfect. For it is plain 
j*JDnd .contradiction, that the collection of the customs and laws 
*of r tNorm&f)dy was made after the lime of king Henry Il^for 
^mentions his coronation, and appoints it for the limitation of 
itatfons ancestral,—which must at least have been thirty years 
after. Nay, the Coutumier appears to have been made after the 
apt/ of settlement of Normandy in the crown of France; ft r 
therein is specified the institution of Philip king of France,'for 
.appointing the coronation of king Richard L for the limitation 
actions, which was after, the said Philip’s full possession 4>f 
Jiofipandy. ' 

Indeed, if those laws and customs of Normandy, had been la 
replication of the laws they bad had there, before the eomihg-in 
of king William I. it might have been a probability that their 
l#ws, being so near like ours, might have been transplanted from 
whence thither. But the case is visibly otherwise. "For the Cats- 
fymur is a collection after the time of king Richard I;—year, 
after the time of king John, and fossiblt after Heavy die 
third’s time; when it had received several repairings, amend- 
floats, and polishings, under the several kings of England, 
IjVrlliam I. William 1I» Henry I. king Stephen, Henry II. Rich¬ 
ard I. and king John; who were either knowing themselves in the 
laws of England, or were assisted with a council that were knosft- 
ing therein. 

And, as in this tract of time, the laws of England received a 
great advance and perfection, as appears by that excellent collec¬ 
tion of Glanville, written even in Henry the second’s time (a), 
when yet there were near thirty years to acquire unto a further 


(a) Vide cap. vii. 



. THE HISTORY OF THfc- 1 , 


laS 

improvement before Normandy was lost; so from the laws of 
Eogland, thus modelled, polished, and perfected, the same 
draughts were drawn upon the laws of Normandy; which received 
the fairest lines from the laws of England, as they stood at least 
in the beginning of king John’s, time;, and were in.effect, in a 
great measure, the defloration of the English laws, and a tran¬ 
script of them; though mingled and interlarded ynih 
ticular laws and customs of their own, which altered the 1 , features 
of the original in many points. 
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CHAP, VII. 


m 


wing ike progress of the laws of England/q/fer the time.of. 
it king William I. until the time of kissg Edward II. 


which precedes in the two foregoing chapters, gives us 
ccount of the laws of England, as they stood in and after 
beat change which happened under king William I. 
uly called the Conqueror. I shall now proceed to the 
thereof in the ensuing times, until the reign of king Ed- 

t. (<0 

lliam I. having three sons,—Robert the eldest, William 
ct, and Henry the youngest, disposed of the crown of 
d to William his second son (6), and the duchy of Nor- 
to Robert (c), his eldest son. And accordingly William II. 
nly called William Rufus, succeeded his father in this 
tn. We have little memorable of him in relation to 
rs, only that he severely pressed and extended the forest 


lry I. son of William I. and brother of William II. suc- 
his said brother in the kingdom pf England, and after- 
expelled his eldest brother Robert out of the duchy of 
ndy also. He proceeded much in the benefit of the 

)$ viz. 


» the last cliapter of Mr. Jus- 
tckstone’s Commentaries on 
te, progress, and gradual im- 
nents of the laws of England/’ 
illiam the conqueror, in his 
», wrote to Lan franc, arch- 
f Canterbury, desiring him to 
William, his second son, king 
and. Gul. Geinet. p. 292. 
itaL p. 659. Chron de Mailr. 
Malmes. p. 112. H. Hunt, 
ioveden, p. 460. M. Westm. 
But see Lord Lyttelton’s Iiist. 
1 y. oct. 75. The three suc- 
of the Conqueror—William, 
tnd Stephen, in the estimation 
were no better than usurpers; 


they certainly reigned with disputed 
titles. 

(c) He lefk him Normandy and 
Maine, and bequeathed to Henry no¬ 
thing but the possessions of his mother 
Matilda; but foretold, that he would, 
one day, surpass both his brothers in 
power and opulence. Order. Vital. 659. 
Gul. Neustr. 357. Fragm. de Gul. 
Conq. 32. 

(d) Henry executed justice, and that 
with rigour; the best maxim which a 
prince in that age could follow. Steal¬ 
ing was first made capital in this reign ; 
and false coining, which was then a 
very common crime, and by which the 
money had been extremely debased, 
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First, he restored the free election of bishops and abbots, 
which before that time he and his predecessors invested per omai- 
lum Sf baculum; yet reserving those three ensigns of the patronage 
thereof, viz. conge t eslire , custody of the temporalities, and homage 
upon their restitution. Vide Hovedew, in vitA suA. 

But secondly, the great essay he made, was the composing an 
abstract or manual of laws, wherein he confirmed the law* tif 
Edward the Confessor, “ cum illis emendationibus qoibos earn 
“ pater meus emendavit baronum suorum concilio;” and then 
adds hia own laws, some whereof seem to taste of the cabon law(b) 
The whole collection is transcribed in the Red Book of theetib 
quer; from whence it is now primed in the end of LftaftbflMR 
Saxon Laws, and therefore not needful to be here repeated (6). 

They, for the most part, contain a model of proceedings is 
the county courts, the hundred courts, and the courts leet; the 
former to be held twelve times in the year, the latter twice ; and 
also of the courts baron. These were the ordinary usual courts, 
wherein justice was then, and for a long time after, most com¬ 
monly administered.—Also they concern criminal proceeding^ 
and the punishment of crimes, and some few things touchhtg civil 
actions and interests; as in chapter 70, directing descents) via* 

“ Si quis sine liberis decesserit pater aut mater ejus'in hmredi- 
t( tatem succedant, vel frater vel soror, si pater & mater desiut;st 
“ nec bos babeat, frater vel soror patris vel matfis; & deinceps in 
" quintum genetalium, qui cum propiores in parentela sint hflsrf- 
" ditariojure succedant; et dum virilis sexus extiterit & hmreditss 
u abinde sit femina non haereditetur; primum patris frodutn 
“ primogenitus filius habeat. Emptiones vero Sc deinceps acqm- 
“ sitiones det cui magis velit, sed si Bockland (c) habeat quam ei 
u parentes dederint mittat earn extra cognationem suam.” (it) 

I have observed and inserted this law, for two reasons, vis. 


was severely punished by Henry. Sim. 
Dunelm. 231. Brompton, 1000. Flor. 
Wigora. 053. Hoveden, 471. Annal. 
Waved. 149. 

(e) Tliere is a code which passes 
under the name of Hemy I. hut the 
best antiquaries have agreed not to think 
'it genuine. It is, however, a very an¬ 
cient compilation, and may be useful 
to instruct us in the manners and cus¬ 
toms of the times. We learn from it, 
that a great distinction was then made 
between the English and Normans, 


much to the advantage of the latter- 
LL. Hen. I. sec. 18. 75. HaBaoA 
View, 2 v. c. 8. 

(6) Lamb. Arch. 175. Wilk. Leg* 
Ang. Sax. 233. 

(c) Charter-land. Those were .fin 
from all services, common among the 
Saxons, not lioldeu of any lor d * 1 de di 
able by will, and descendible to all the 
sons, as in gavel kind. Spclxn. of feoA, 
12 . 

(d) Blac. Com. 4 v. 421. 
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First, to justify what I before said, that the laws of Normandy 
tQftk the English laws for their pattern in many things. Vide 
£* Coutumier, cap. 25, 26, 36, &c. And secondly, to see how 
Hutch the laws of England grew and increased in their particulari ty 
and application, between this time and the laws of William I. 
Which in chapter 36, has no more touching descents than this. 
Si quis intestatus obierit, liberi ejus heereditatem equalitor 
^^ividanL^ (a) But process of time grafted • thereupon, and 
Pffle particular.provisions for particular cases, and added distri- 
and subdivisions to those general rules. 
l®ws of king Henry I. are a kind of miscellany, made 
Wilrf Afcof 6 ancient laws called the laws of the Confessor and king 
Wi|Mw,L and of certain parts pf the canon and civil law, and 
of provisions, that custom and the prudence of the king and 
qfjraqiLhad thought upon, chosen, and put together. 

tjting Stephen succeeded, by way of usurpation, upon 
Hand, |he sole daughter and heir of king Henry I (£>). 

hfws of Henry I, grew tedious and ungrateful to the 
pfppk, pwrtly because new, .and so not so well known; and partly 
btiamae more difficult and severe than those ancient laws called 
the Confessor's. For Walsingham, in his Ypodigma Neustriae, 
laHa iis, that the Londoners petitioned queen Maud, “ut liceret 
u eu uti legibus sancti Edvardi & non legibus patris sui Henrici, 
u quia graves erant (c)and that her refusal gave occasion to 
their defection from her, and strengthened Stephen in his usurpa¬ 
tion ; who according to the method of usurpers; to secure himself 


M Which in ierminit , is the Saxon 
aw. Can. c. 68. W. 1. p. 36. 

(1) Matilda, or, as Halo calls her, 
limed, was the only legitimate issue of 
ilenry I. and whom he betrothed to 
ftd ertfperbr Henry V . but he dying 
rithout issue, Henry bestowed her on 
jfepffrey, the eldest son of Fulk, count 
Though Henry by his will 
eft lus daughter Matilda all his domi- 
dom, yet, independent of that disposi- 
fon, she was most unquestionably heir 
erthe kingdom of England. In the 
irogress and settlement of the feudal 
Mr, the male succession to fiefs had 
■kern place some time before the fe- 
ftale was admitted: and estates being 
onsidered as military benefices, not as 
iropcrty, were transmitted to such 
►nly as could serve in the armies, and 


perform in person, the conditions up¬ 
on which they were originally granted. 
But after that, the continuance of 
rights, during some generations, in the 
same family, had, in some measure, 
obliterated the primitive idea, the fe¬ 
males were gradually admitted to the 
posssession of feudal property; aud the. 
same revolution of principles which 
procured them the inneritance of pri- 
vate estates, naturally introduced their 
succession to government and autho¬ 
rity. The failure, therefore, of male 
heirs to the kingdom of England and 
duchy of Normandy, seemed to leave 
the succession open, without a rival, 
to Matilda. See Lord Lyt. Hist. Hen. 
11. 1 v. oct 231* seq. 

(c) Conti a. Flor. Wig. 677. Ger- 
vase, 1365. 


M 
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on the throne, was willing and ready to gratify the desires of the 
people herein. He furthermore took his oath, that he would not 
retain in his hands the temporalties of the bishops; that he .would 
remit the severity of the forest laws ; and that he would also remit 
the tribute of Danegelt (A). But he performed nothing. 

His times were troublesome. He did little in relation to the 
laws. Nor have we any memorial of any record touching his 

(A) When the invasions of the Danes were frequent and formidable, it wai 
customary either to bribe them to desist from depredation, or to maintain a 
considerable body of troops to defend the coasts against those dangerous ene¬ 
mies. The ordinary revenues of the crown being inadequate to the expence, 
it became necessary, with consent of the Witena-gemote, to impose a tax, first 
of one Saxon shilling, afterwards of two or more, on every hide of land in the 
kingdom. As there were 243,600 hides of land in England, this tax, at one 
shilling on each hide, raised 12,180 Saxon pounds; equal in quantity of silver* 
to about 36,540 pounds sterling, and in efficacy, to more than 360,000 pounds 
of our money at present. This tax seems to have been first imposed A. D. 091, 
and was called Danegeld, or the Danish tax of payment.* It was soon after 
raised to two, at last to seven shillings on every hide of land, and continued 
to be levied long after the original occasion of imposing it had ceased. While 
the invasions of the Danes were almost annual, our kings derived little profit 
from this tax ; but after the accession of the Danish princes to the throne of 
England, it became one of the chief branches of the royal revenue. It was 
raised so high, and collected with so much severity, by Canute, A. D. 1018, 
that it amounted to the prodigious sum of 71,000 Saxon pounds, besides 
11,000 of the same pounds paid by the city of London.f It appears, however, 
from very good authority, that this was too great a sum for England to pay 
in one year, at that time. “ The tribute (says an Author of those times, pro- 
“ served by Mr. Leland) that was paid annually by the English to the Danes, 
“ was at length raised to 72,000 pounds and more, besides 11,000 pounds paid 
“ by the City of London. Those who had money to pay their proportion of 
*< this grievous tax, paid it; but those who had not money, irrecoverably lost 
*< their lands and possessions. The church of Peterborough, and several other 
“ churches, sustained great losses on that occasion.’’^ From these accounts 
it is evident, that this tax had been gradually raised from one shilling to seven 
shillings on each hide of land. It was afterwards reduced to four shillings oa 
each hide; at which rate it seems to have continued till it was finally abolish, 
ed. It was remitted in the reign of Henry the second. Houses in towns were 
subjected to this tax: an house of a certain value paid the same as a hide of 
land4 It is said to have been the first tax known in England~-and was the 
ship-money of those times. After the conquest this tax is said to have been only 
occasionally required: and the latest instance on record of its payment is, in 
the 20th of Hen. II. Its imposition seems to have been at the kiog’s discre¬ 
tion. Lyt. Hen. II. 2 v. p. 170. 

•Chron. Saxon. 126, 128. LL. Edw. $ Leland’s Collectanea, lv. 11. 

Conf. sect. 12. $ Hen. Hist. 2 v. 260. 

t Id. p. 151. 
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dings therein, only there are some few pipe rolls of his 
'elating to the revenue of the crown (a), 
ry II. the son of Maud, succeeded Stephen. He reigned 
is. about thirty-five years. And though he was not with- 
nt troubles and difficulties, yet he built up the laws and 
;mty of the kingdom to a great height and perfection (6). 


t, in the entrance of his government, he settled the peace 
kingdom (c). He also reformed the coin. {d ), which- was 
idnlterated and debased in the times and troubles of king 

lie advancement of Stephen to without a blemish. He possessed every 
me procured him neither tran- accomplishment, both of body ana 
•orhappiness; and though the mind, which makes a man either esti- 
1 of England, prevented the mable or amiable. He occupied him- 
uring States from taking any self for several years in the admini- 
md vantage of her confusions, stration of justice, in the execution of 
intestine disorders were to the the laws, and in guarding against 
ns ruinous and destructive, those inconveniences, which either the 
art of Home, during these dis- past convulsions of his state, or the 
was permitted to make farther political institutions of that age, una- 
• inner usurpations; and ap- voidably occasioned. The provisions 
a the pope, which had been which he made, shew such a largeness 
strictly prohibited by the En- of thought as qualified him to become 
ws» became now common in a legislator; and they were commonly 
cclesiastical controversy. H. calculated for the future, as well as for 
195. In this turbulent reign, the present happiness of his kingdom, 
dects of Justinian were brought His exactness in administering justice 
gland from Rome, by some of had gained him so great a reputation, 
ndantsof archbishopTheobald. that even foreign and distant princes 
a, prior of Bee, read lectures made him an arbiter, and submitted 
tern to very crowded audiences, their differences to his judgment, 
•borien. I. 8. c. 22. p. €72. Ryincr, vol. iv. 43. Bened. Abb. 172. 
pposition, however, was made Dice to, 597. Bromnton, 1120. See 
introduction of those laws.— his History and of tiie age in which 
f Salisbury tells us, that he had be lived, by lord Lyttleton; an clabo- 
me, who were so much enraged rate work, enriched with illustrations 
them, that whenever they met of the ancient laws and constitution 
copy of the Roman law, they of England. 

tore it in pieces, or threw it (c) The title of Henry the second to 
i fire. Stephen, out of hatred to the crown was more unexceptionable 
kbishop, joined in this opposi- thau those of his three predecessors; 
le even published an edict, im- he nevertheless thought it prudent, 
silence on Vacarius, and prohi- on his accession, to conciliate the af- 
uiy one to read the books of the fections of his subjects, by granting 
sr; but itdid not aoswer the pur- them a charter, confirming one which 
r which it was intended, held. had been before granted by his grand- 
letam, c. 7. From this reign, father Henry the first. Blac. Law 
>re, wc are to date the introduc- Tr. 2 v. p. 11. 
the Roman civil and canon laws ( d) He repaired the coin, which had 
is realm. Blac. Cora. 4 v. 421. been extremely debased during the 
le was, perhaps, the greatest reign of his predecessor; and took 
of his time, for wisdom, virtue proper measures against the return of 
lility—his character, both in like abuses. Hovcden, 491. 
and iu private life, being almost 
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Stephen; “et leges Henrici avi sui preecepit per totum regnnm 
“ inviolabiliter observari.” Hovbden. 

Secondly, against the insolences and usurpations of the clergy, 
he by the advice of his council or parliament, at Clarendon, 
enacted those sixteen articles mentioned by Mat. Paris, sub anno 
1164. They are long, and therefore I remit you thither for the 
particulars of them (B). 


(B) About the middle of the twelfth century, the ecclesiastic*, having re- 
nounced all immediate subordination to the civil magistrate, openly pretended 
to an exemption, in criminal accusations, from a trial before courts of justice; 
and were gradually introducing a like exemption in civil causes: in fact, aox.v 

ORDBES WERE BECOME A FULL PROTECTION FOR ALL ENORMITIES.* 

Henry II. therefore deeming it necessary to define with pecision the exact 
boundaries of the civil and ecclesiastical jurisdictions, on the 25th of January 
1164, summoned a general council of the nobility and prelates at Clarendon, 
to whom he submitted the important question. 

After great contention between the temporal barons and the bishops, they 
at length adjusted, and signed, a charter, or code of laws, called the Consti- 
tutions of Clarendon: sixteen of its articles related particularly to eccle¬ 
siastical matters, whereof the ten following were the most contradictory to 
the pretensions of the clergy and the see of Rome. 

First, if any dispute shall arise concerning the advowson and presentation 
of churches, between laymen, or between ecclesiastics and laymen, or be¬ 
tween ecclesiastics, let it be determined in the court of our lord the king.t 

Secondly, ecclesiastics arraigned and accused of any matter, being sum¬ 
moned by the king’s justiciary, shall come into hit court, to answer tmbr*, 
concerning that which, it shall appear to the king’s court, is cognizable-there; 
and shall answer in the ecclesiastical court, concerning that which, it shall ap¬ 
pear, is cognizable there $ so that the king’s justiciary shall send to the court 
of holy church, to see in what manner the cause shall be tried there: and if 
an ecclesiastic shall be convicted, or confess the crime, the Church ought not 
any longer to give him protection. 

• It is not easy to 6x with precision when 
the ecclesiustics first began to claim exemp¬ 
tion from the civil jurisdiction. It is certain, 
that during the early and purest ages of the 
Church, they pretended to no such immu¬ 
nity. Then the authority of the civil magi¬ 
strate extended to all persons, and to all 
causes. What was at first an act of com¬ 
plaisance, flowing from veneration for their 
character, was in process of time, improved 
into exemption. Du Cange, in his Glossary, 
voc. Curia Christianitatis, has collected most 
of the causes with respect to which the 
dergy arrogated an exclusive jurisdiction; 
and refers to the authors, or original papers, 
which confirm his observations. Giannone, 
in his Civil History of Naples, lib. 19. sect. 3. 


has ranged these under proper heads, and 
scrutinises the pretensions of the Church 
with boldness and discernment. 

t Before the establishment of the spiritual 
court in England, rights of advowson wen 
tried in the county courts, where the presence 
of the king's officer and other lay assistants* 
prevented partial and unjust decisions by 
the ecclesiastical judge. But after the sepa¬ 
ration of the ecclesiastical and civit jurisdic¬ 
tions by William the conqueror, the clergy 
endeavoured to draw all causes of this nature 
iuto the spiritual court, which was very pru¬ 
dently resisted b^r the dvil power in those 
days, and the trial thereof reserved to the 
king’s supreme court. Ld. LyU. Hist 
Henry II. vol. 4. oct. 371. 
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TKs true, Thomas Becket, archbishop of Canterbury, boldly 
and insolently took upon him to declare many of those articles 

Thirdly* it is unlawful for archbishops, bishops, aud any dignified clergymen 
qf Ike realm f to go out of the realm without the king’s licence; and if they shall 
go, they shall, if it so please the king, give security, that they will not, either 
in going, staying, or returning, procure any evil, or damage, to the king, o^ 
the kingdom.* 

Fourthly, persons excommunicated ought not to give any security by way 
of deposit, nor take any oath, but only find security and pledge to stand to 
the judgment of the Church, in order to absolution.*!* 

Fifthly, no tenant is chibs of the king, nor any of the officers of his hons- 
hold, or of his demesne, shall be excommunicate, nor shall the lands of any 
of them be put under an interdict; unless application shall first have been 
made to our lord the king, if he be in the kingdom; or, if he be out of the 
kingdom, to his justiciary ; that he may do right concerning such person « 
and in such manner, as that what shall belong to the king’s court shall be there 
determined, and what shall belong to the ecclesiastical court shall be sent 
thither, that it may be there determined.£ 

Sixthly, concerning appeals, if any shall arise, they ought to proceed from 
the archdeacon to the bishop, and from the bishop to the archbishop. And, 
if the archbishop shall fail in doing justice, the cause shall at last be brought 
to our lord the king, that by his precept the dispute may be determined in 
the archbishop** court; so that it ought not to proceed auy further without 
the consent of our lord the king.^ 


• Tins was enacted to prevent the too 
frequent and dangerous intercourse between 
tin pope and English prelates. The words 
in the original constitution, person* regni, 
should be translated dignified clergymen. 
Vide Titles of Honour, 7S2. It take* in all 
clergymen who held of him in chief, but 
does not here extend to all parsons or bene¬ 
fited clergymen, as the word is commonly 
translated. 

t The words in the original are, " non 
" debent dare vadium ad remanent? which 
being somewhat obscure, have been differ¬ 
ently translated by different authors. 

| One reason assigned for this, by the 
authors of ttiose times, is, that the king 
should not ignorantly be exposed to con¬ 
vene with an excommunicated person; to 
pr even t which, notice to the king would 
nave been sufficient; whereas the constitu¬ 
tion itself declares the intention to be, that 
the king may do right concerning such 
person. And it not only secures the per¬ 
sona of the king's tenants and officers from 
excommunication, but also their lands from 
an interdict, without application to him. 
In truth, it was meant as a check upon the 
power of the spiritual court, and, as appears 
from Eadmer, was coeval with the establish¬ 


ment of that epurt in England. Yet the 
iatter part of it shews, that it did not take 
from thence all power of inflicting the dis¬ 
cipline of the church on scandalous sinners, 
because they held of the king, or served 
him as his officers; but only prevented the 
exercise of that jurisdiction over his tenants, 
and officers, without a reasonable cause, or 
in cases not properly cognizable there, but 
belonging to his courts of civil or criminal 
justice. The only fault of this law seems 
to have been the limitation of it, in making 
that a privilege of one class of the people, 
which was a right due to all. Ibid. 372. 

$ In a letter of the bishop of London to 
the pope, concerning the dispute between 
the king and Becket, he explains this con¬ 
stitution as being no prohibition of appeals 
to Rome, but only a check on their being 
carried thither unnecessarily, and without 
the leave of the king. His words are, “ In 
“ appellationibus ex antiqua regni sui con- 
“ suetudine id sibi vindicat (rex scilicit) 
** honoris et oneris, ut ob civilem causam 
“ ullus clericorum regni sui ejusdem regni 
** fines exeat, nisi, an ip si us authoritate et 
“ mandato jus suum obtinere queat, expe- 
“ riendo cognoscat Quod si nec sic obti- 
“ nuerit, ad excellentiam vestram, ipso in 
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void ; especially those five mentioned in his episle to his suffra¬ 
gans, recorded by Hoveden ; viz. first, that there should be no 


Seventhly, if there shall arise any dispute between an ccclesiasic and a lay¬ 
man, or between a layman and. ecclesiastic, about any tenement , which the ec¬ 
clesiastic pretends to be held in frank almoigne , and the layman pretends to he 
a layfecy it shall be determined before the king's chief justice, by the trial of 
twelve lawful men 9 whether the tenement belongs to frank almoigne,or is a lay 
fee; and if it be found to be frank almoigne, then it shall be pleaded in the 
ecclesiastical court $ but if a lay fee, then in the king's court s unless both 
parties shall claim to hold under the same bishop or baron $ but if both shall 
claim to hold the said fee under the same bishop or baron, the plea shall be in 
hie court; provided that by reason of such trial, the party who was first seised 
shall not lose his seising till it shall have been finally determined by the plea. 

Eighthly, whosoever is of any city, or castle, or borough, or demesoe 
manor, ofeur lord the king , if he shall be cited by the archdeacon or bishop 
for any offence, aud shall refuse to answer to such citation, it is allowable to 
put him under an interdict; but he ought not to be excommunicated, before 
the king's chief officer of the town be applied to, that he may by dne course 
of law compel him to answer accordingly ; and if the king's officer shall fail 
therein, such officer shall be at the mercy of our lord the king * and then 
the bishop may compel the person accused by ecclesiastical justice. 

Ninthly, pleas of debt, whether they be due by faith solemnly pledged, or 
without faith so pledged, belong to the king's judicature.* 

Tenthly, when an archbishoprick, or bishop rick, or abbey, or priory, of royal 
foundation , shall be vacant, it ought to be in the hands of our lord the king, 
and he shall receive all the rents aud issues thereof, as of his demesne; and 
when that church is to be supplied, our lord the king ought to send for the 
principal clergy of that church, and the election ought to be made in the 
king’s chapel, with the assent of our lord the king, and the advice of such of the 
prelates of the kingdom as he shall call for that purpose; and the person elect 
shall there do homage and fealty to our lord the king, as his liege lord, of life, 
limb, aad worldly honour, (saving his order) before he be consecrated. t 


<* nullo redaraante, cum volet quilibit ap- 
♦* pellahit* Without question there is not 
in the words of this constitution any direct 
prohibition of appeals to Koine ; ft being 
'only declared, that, upon an appeal from 
the archdeacon, the cause ought not to pro¬ 
ceed any further than the archbishop's 
court, without consent of the king. But 
in effect this restraint would generally have 
stopped the cause in that courtj and it 
manifestly asserted the royal supremacy, 
by subjecting the power of appealing to 
Rome, in ecclesiastical causes, to the will 
gnd pleasure of the king ; whereas the pope 
claimed the right of receiving such appeals, 
as inherent in his see. Henry’s desire of 
gaining the consent of the bishops to this 
constitution, was the reason of his avoiding 
an express prohibition j but be intended it 


should have the same operation, and the 
pope saw that intent. Ibid. 373. 

* The clergy of England began first ia 
the reign of king Stephen, to extend that 
jurisdiction in the spiritual courts, to the 
trial of persons for breach of faith, pro 
Uuionc Jidei, in civil contracts; by which 
means they drew thither a vast number of 
causes wlndi belonged to the civil courts, 
and of which they had no cognizance. To 
this encroachment they were instigated by 
the bishops of Rome, therefore Alexander 
condemned’ the above recited statute which 
was made to prevent it. 

t The saving dause at the end certainly 
opened a wide door to elude all the obliga* 
tions contracted by the prelates in the art 
of homage and oath of fealty ; though it is 
affirmed by Bucket, in a letter to the pope. 
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appeal to the bishop without the king’s licence. Secondly, that 
no archbishop or bishop should go over the seas, at the pope s 

The king, thinking that he had now finally prevailed in this great enter¬ 
prise, sent the constitutions to pope Alexander, requiring his ratification; but 
Alexander, who plainly saw that they were calculated to establish the inde¬ 
pendency of England, absolutely condemned, in the strongest terms, the ten 
articles above recited, and only ratified the following six, viz. 

1. Churches belonging to the fee of our lord the king cannot be given away 
in perpetuity, without the consent and grant of the king. 

8. Laymen ought not to be accused, unless by certain and legal accusers and 
witnesses, in the presence of the bishop, so as that the archdeacon may not lose 
his right, nor any thing which should thereby accrue to him: and if the offend¬ 
ing persons be such, as that none will or dare accuse them, the sheriff, being 
thereto required by the bishop, shall swear twelve lawful men of the vicinage, 
or town, before the bishop, to declare the truth, according to their conscience. 

5. Archbishops, bishops, and all dignified clergmen, who hold of the king 
in chief, have their possessions from the king as a barony, and answer thereupon 
toTthe king's justices and officers, and follow and perform all royal customs and 
rights, and, like other barons, ought to be present at the trials of the king's 
coart with the barons, till the judgment proceeds^o loss of members or death. 

4. If any nobleman of the realm,shall forcibly resist the archbishop, bishop, 
or archdeacon, in doing justice upou him or his, the king ought to bring 
them to justice: and if any shall forcibly resist the king iu his judicature, the 
archbishops, bishops, and archdeacons ought to bring him to justice, that he 
may make satisfaction to our lord the king. 

6. The chattels of those who are under forfeiture to the king, ought not to 
be detained in any church, or. church-yard, against the king's justiciary; be¬ 
cause they belong to the-king, whether they are found within churches or 
without. 

6. The sons of villains ought not to be ordained, without the consent of 
their lords, in whose lands they were known to have been born. 

A transcript of the Constitutions of Clarendon, from the Cottonian manu¬ 
script of Becket's life and epistles, which is probably the most ancient and 
correct copy, is in lord Lyttelton's Life of Henry the Second. 


* that the same form was then used by the 
** whole Christian church." He likewise 
adds, that when his holiness absolved him 
from an oath which he had taken at Claren¬ 
don, that pontiff told him, that “ not even 
N for the preservation of his life should a 

* bishop lay himself under any obligation 
" without a sa vino to his order, and to the 
** honour of God ? to which he adhered 
note pertinaciously. As for the form of 
election which is laid down in this statute, it 
mast be observed, that the making it, in the 
king's chapel, by the principal clergy of the 
vacant church, with the advice only of such of 
the prelates of the kingdom as he sliould call 
Cor that purpose, seems to liave been a 


practice of no very ancient date ; not older 
than the reign of Henry I. or William Rufus. 
For Mr. Tyrrel, in the introduction to his 
History of England, has proved by many 
authorities, (see Chron. Sax. edit. Oxon. p. 
174), that during the rimes of the Saxous, 
the English prelates had been usually elected 
in the Witena-gemote, or great council, with 
the advice and concurrence of the whole as¬ 
sembly. It likewise appears from the Saxon 
Chronicle, that the same form was continued 
under William I. Bnt whatever form had 
been kept np in those, or was continued in 
these times, the chief power in the elections, 
was, by the constitution of the kingdom, 
assigned to the king. 
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command, without the king’s licence. Thirdly, that the bishop 
should not excommunicate the king’s tenants in capite, without 
the king’s licence. Fourthly, that the bishop should not have the 
conuzance of perjury, or Jidei lasionis. And, fifthly, that the clergy 
should be convened before lay judges, and that the king's courts 
should have conuzance of churches and of tythes. 

Thirdly, he raised up the municipal laws of the kingdom to a 
greater perfection, and a more orderly and regular administration 
thad before. 'Tis true, we have no record of judicial proceedings 
so ancient as that time, except the pipe rolls in the exchequer, 
which are only accounts of his revenue. But we need no other 
evidence hereof, than the tractate of Glanville, which though per¬ 
haps it was not written by that Ranulphus de Glanvilla who was 
justitiarius Anglia under Henry II. yet it seems to be wholly 
written at that time (a). By that book, though many parts thereof 
are at this day antiquated and altered, and in that long course of 
time which has elapsed since that king’s reign, much enlarged, 
reformed, and amended ; yet by comparing it with those laws of 
the Confessor and Conqueror, yea, and the laws of his grandfather 
king Henry I. which he confirmed, it will easily appear, that the 
rule and order, as well as the administration of the law, was 
greatly improved beyond what it was formerly. And we have 
more footsteps of their agreement and concord herein with the 

r These statutes were not only enacted by the advice and authority of parlia¬ 
ment, but after a strict enquiry,into the law and customs of the realm anterior 
to that time j and which these statutes only revived and confirmed. The 
preamble says, “ in present^ ejusdem regis facta est ista recordatio vel re- 
44 cognitio cujusdam partis consuetudinum etlibertatum et digaitatum ante- 
“ cessorum suorum, videlicit, regis Hearici avi sui ct alioruvn, quae observari 
“ et teneri debent iu regno.** 

For the political power of the clergy during the middle ages, the studeat 
may consult Mr. H&llam’s View, c. 7, and the authorities there cited. 


(a) Sir Edward Coke (4 Inst. 345.) 
says, that this book was first printed 
44 by the persuasion and procurement 
of sir William Stanford, a grave and 
learned judge of the common pleas, 
A. D. 1554. 1 & 2 Ph. & M.—- 

“ Henricus rex Anglic pater constituit 
44 (saysHoveden)Ranulphum de Glan- 
44 villa aummuro justic. totius Anglic, 
44 cujus sapientia conditse sunt leges 
44 subscripts quas Anglicanus voca- 


44 mui.” Hov. A. D. 1180. et reg. H. 
2. 26. Plowd. 368. Sulliv. Led. ISO. 
148.; 288.—This book of Glanville 
(Tractatus de Legibus et Consuetndi- 
nibus Anglic) is supposed to have been 
the first undertaking of the kind, in 
any country of Europe. It was com¬ 
posed about the year 1181.—Roberts. 
Cha. V. 1 v. oct. 382. A translation of 
Glanville, with notes, was published in 
1812, by Mr. Beames. 
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laws, as they were used from the time of Edward I. and down¬ 
wards, than can be found in all tliose obsolete laws of Henry I. 
which indeed were but disorderly, confused, and general things ; 
rather the cases and shells of directing the way of administration, 
than institutions of law, if compared with Glanville’s tractate of 
our laws. 

Fourthly, the administration of the common justice of the 
kingdom seems to be wholly dispensed in the county courts, 
hundred courts, and courts baron; except some of the greater 
crimes reformed by the laws of king Henry I. and that part 
thereof which was sometimes taken np by the justitiarius Anglia . 
This doubtless bred great inconvenience, uncertainty, and variety 
in the laws, viz. 

First, by the ignorance of the judges, which were the free¬ 
holders of the county. For although the alderman, or chief 
constable of every hundred, was always to be a man learned in the 
laws; and although, not only the freeholders, but the bishops, 
barons, and great men, were by the laws of king Henry I. ap¬ 
pointed to attend the county court, yet they seldom attended 
there ; or if they did, in process of time they neglected to study 
the English laws, as great men usually do. 

Secondly, another inconvenience was, that this also bred 
great variety of laws, especially in the several counties. For 
the decisions, or judgments, being made by divers courts, and 
several independent judges and judicatories, who had no common 
interest among them in their several judicatories ; thereby, in 
process of time, every several county would have several laws, 
customs, rules, and forms of proceeding;—which is always the 
effect of several independent judicatories, administered by several 
judges. 

Thirdly, a third inconvenience was, that all the business of 
any moment Vas carried by’parties and factions. For the free¬ 
holders being generally the judges, and conversing one among 
another, and being as it were the chief judges, not only of the 
fact but of the law; every man that had a suit there, 

8PBD ACCORDING AS IIB GOULDMA KE PARTIES. And men of 
great power and interest in the county, did easily overbear others, 
in their own causes, or in such wherein they were interested ; 
either by relation of kindred, tenure, service, dependauce, or 
application. 

N 
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. And although in cases of false judgment, the law, even as 
then used, provided a remedy, by writ of false judgment, before 
the king or his chief justice; and in case the judgment was found 
to be such, in the county court, all the suitors were considerably 
amerced ; which also continued long after in use with some seve¬ 
rity ; yet this proved but an ineffectual remedy for those 
mischiefs. • . 

Therefore the king took another and more effectual coarse. 
For in the twenty-second year of his reign (a), by advice of his 
parliament held at Northampton, HE instituted JUSTICES 
itinerant (6); dividing the kingdom into six circuits, and to 
every circuit allotting three judges, knowing or experienced In 
the laws of the realm (c). These justices with their several 
circuits are declared by Hoveden, sub eodem anno; i. e. 22 H. 2. 
viz. 

“ 1. Hugo Cressy, Walterus filius Roberti, & Robertus Maun- 
“ sel, for Norfolk, Suffolk, Cambridge, Huntingdon, Bedford, 
“ Buckingham, Essex, and Hartford counties. 

2. Hugo de Gundevilla, W. filius Radulphi, & W. Basset, 
“ for Lincoln, Nottingham, Derby, Stafford, Warwick, Northamp- 
“ ton, and Leicester counties. 

“ 3. Robertus filius Bernardi, Richardus Giffard, & Rogerus 
“ filius Ramfrey, for Kent, Surrey, Sussex, Hampshire, Berks, 
“ and Oxon counties. 

“ 4. W. filius Stephani, Bertein de Verdun, & Turstavi filius 
“ Simonis, for Hereford, Gloucester, Worcester, and Salop coun- 
“ ties. 

“ 5. Radulphus filius Stephani, W. Ruffus, & Gilbertus Pi- 
“ pard, for the counties of Wilts, Dorset, Somerset, Devon, and 
“ Cornwall. 

“ 6. Robertus de Watts, Radulphus de Glanvilla, & Robertus 
“ Picknot, for the counties of York, Richmond, Lancaster, 
“ Copland ( d), Westmoreland, Northumberland, and Cumber- 
“ land. 

(a) A. D. 1176. Madox traces it (c) Blac. Com. 4 v. 422 . Speed, 
several years higher. Hist, of Ex. c.iii. 467. Janus Anglorum 108. Pryn.on 
Louis le Gros introduced a similar in- 4 Inst. 150. cap. 35. Spelra. Gloss, 
stitution, half a century before, in his verb. Iter. 

dominions. Lyt. Hist. Hen. II. vol. v. (d) Copeland or Coupland, the 
sect. 271. 273. southern part of Cumberland; socalled 

(5) In the Black Book in the exche- from its rich veins of copper; or rather 
quer, can. 8, they are called tc justi- from Kopa, which in British means a 
“ ciarii dVambuIantcs” and “ perlus- head . 

“ trantes.” 
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99 Hi, (consilio archiepiscopornm, episcopomm, comitum & 
“ baronum regni, &c. apud Nottingham existentium) missi sunt 
99 per singulos Anglise comitatus & juraverunt quod cuilibet jus 
44 fiuum eonservarent ill® sum.” Hoveden, fo. 313, & Mat. Paris, 
in anno 1176. And that these men were well known in the law, 
appears by their companion, Radulphus de Glanvilla; who seems 
to have been the author of the treatise De Legihus Anglia, and 
was afterwards made justitiarius Anglia . 

To those justices was afterwards committed the conuzance of 
all civil and criminal pleas, happening within their divisions; and 
likewise pleas of the crown, pleas touching liberties, and the 
king’s rights. And, the better to acquaint them with their 
business, there were certain assizes, which were first enacted at 
Clarendon, and afterwards confirmed at Northampton; they were 
not much unlike the capitula itineris mentioned in our old Magna 
Charta , but are not so perfect, and are set down by Hoveden vbi 
supra , and are too long to be here inserted. I shall only take 
notice of this one, viz. establishing descents, because I shall 
hereafter have occasion to use it :— 44 Si quis obierit francos 
94 tenens hseredes ipsius reinaneant in talem seisina qualem pater 
44 suus, &c.” 

But besides those courts in eyre, there were two great standing 
courts, viz. the exchequer and the court of king’s bench, vel 
curiam coram ipso rege, vel ejus justiciario . And it was provided 
by the above mentioned assis ®— 44 quod justici® faciant omnes 
44 justicios et rectitudines spectantes ad dominium regis, & ad 
44 coronam suam per breve domini regis vel illorum qui in ejus 
44 loco erunt defeodo dimidii militis & infra, nisi tarn grandis sit 
44 quaerela quod non possit deduci sine domino rege vel talis quam 
“ justici® ei reponunt pro dubitatione sufi, vel ad illos qui in loco 
44 ejus erunt, &d.” 

Neither do I find any distinct mention of the court of common 
bench, in the time of this king ; though in the time of king John, 
there is often mention made thereof; and the rolls of that court, 
of king John’s time, are yet extant upon record. Vide post, sub 
Richardi primi (C). 

(C) Th^ editor of the third edition of this History subjoined the following 
note, on the sentence to which the present note refers.—“ Notwithstanding 
M what our author here writes, it appears by Glanville and others, that the 
** common pleas was then also in being, and Magna Charta has only fixed that 
M court to a certain place, which before was moveable and uncertain.” 
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Tbe limitation of the assise of Novel Disseisin, is bj those 
assizes appointed to foe, “ k tempore quo dominus rex venit ii 

Sir Edward Coke, it is true, strongly contends for the same position.—■«* For 

the antiquity of the court of common pleas, they err” {says Sir Edward) 
“that hold that before the statute of Magna Charta there was so court of 
“ common pleas, but had his creation by or after that charter; for the learned 
“ know, that in the six-and-twentielh year of Edward the third, the abbot of 
“ B. in a writ of assize brought before the justices in eire, claimed conusance 
“ and to have writs of assize, and other original writsoat of the king's court 
“ by prescription, time out of mind of man, in the reigns of Saint Edmond, 
“ and Saint Edward the'Confessor, before the conquest. And on the behalf of 
“ the abbot were shewed divers allowances thereof in former times, in the 
“ king’s courts, and that king Henry the First confirmed their usage, and 
“ that they should have conusance of pleas, so that the justices of tbe one 
“ bench or the other should uot intermeddle. And the statute of MagnmCharU 
“ erecteth no court, but giveth direction for tbe proper justification thereof 
“ in these words: Communia placila non tequantur , curiam nostrum, sedtenoantnr 
“ sit aliquo certo loco . And properly the statute saith, non sequantur, for that 
“ the king’s-bench did in those days follow the kiag ubicunquefueril in Attglii, 
u and therefore enacteth that common pleas should be bolden in a court re- 
** sident in a certain place. In the next chapter of Magna Charta , (made at 
“ one and the same time) it is provided, el ea , qua:per eosdem {s.justkiarios at 
“ itinerants) propter difficultatem aUquorum ariiculorwn terminari nornpomad, 
“ referanlur ad justiciar ios nostros de banco , el ibi lerminentur. And in the sent 
“ to that, assiscc de ultimA prassentatione semper capiantur coram justitiariis de 
“ banco , ct ibi torminentur. Therefore it manifestly appeareth, that at tbe 
u making of the statute of Magna Charta there were justiciarii de banco , which 
4t all men confess to be the court of common pleas. And therefore that court 
“ was not erected by or after that statute.*” From the whole of Coke 1 * 
observations here and in the preface to his Eighth Report, it seems to have 
been his opinion, that the court of common pleas was not only a distinct court, 
at the time of making the Magna Charta of the 9th of Henry III. but also ex¬ 
isted as such before the conquest. But according to Mr. Madox, whose in¬ 
quiries into the subject were certainly more minute, the origin of the court 
of common pleas is of a much later date. He so far agrees with Coke, as to 
admit, that the Magna Charta of Henry the Third rather confirmed, than 
erected, the bank or common pleas; and that such a court was in being several 
years before the Magna Charta of the 17 th of king John, though it was then 
first made stationary. But in other respects sir Edward Coke and Mr. Maddox 
differ widely ; for the latter thinks, that for sometime after the conquest there 
was one great and supreme judicature called curia regie , which he supposes'to 
have been of Norman and not of Anglo-Saxon original, and to have exercised 
jurisdiction over the common as well as 6ther pleas; that the common pleas and 
exchequer were gradually separated from the curia regis, and became juris¬ 
dictions wholly distinct from it; and that the separation of the common pleas 
began in the reign of the first Richard, or early in the reign of John, and 

* Co. Lit. FI. b. but see 2 Inst. SL b, qo. 
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“ Angliam proximam post paeis factara inter ipaura, 8c regem 
“ filiura auiun.” 

The same king afterwards, in the twenty-fifth year of Ms reign, 
divided the limits of bis itinerant justices into four circuits or 
divisions; and to each circuit assigned a greater number of jus¬ 
tices ; viz.—five at least, which are thus set down in Hoveden, 
folio 337, viz. (a). 

“ Anno 1179. 25 fi. 2. Magno concilia celehmto apud Win- 
“ deshore*, comma** ooaciiio archiepiscoponun comitum & hfe- 
“ rouum 8c coram rege filie suo, rex divisit Angliam in quatuor 
u partes, & unicuiqiie partium prarfecit vinos sapientes ad farien- 
“ dum justitiam in terra sua in hunc modum. 

“ 1. Ricardus episcopus Win ton, Ricardus thesanrarius regis, 
M Nkhotaus filius Turoldi, Thomas Basset 8c Robertus de White- 
“ field, for the counties of Southampton, Wilts, Gloucester, 
“ Somerset, Devon, Cornwall, Berks, and Oxon. 

“ 2. Gaifridus Eliensis episcopus, Nicholaus capellanus regis, 
“ Gilbertus Pipard, Reginald de Wi&beck capellanus regis, & 
€i Gaulfridns Hosce, for the counties of Cambridge., Huntingdon, 
“ Northampton, Leicester, Warwick, Winchester, Hereford, 
" Stafford, and Salop. 

u 8w Johannes episoopus Norwicensis, Hugo Murdac clericus 
14 regis, Michael Bellet, Ricardus de le Pec, 8c Radulphus Brito, 
M for Norfolk, Suffolk, Esse\, Hartford, Middlesex, Kent, Surrey, 
* € Sussex, Bucks, and Bedford. 


was completed by Henry the Third. Bee Mad. Hist Exchcq. fol, ed. 63. and 
the chapter on the division of the king’s courts 529. See farther, SBlackst 
Comment. 5th ed. 37. 2 last. 21. b. 4 last. 99. L am t>- Archeion. ed. 1635, 
p. 24 to 34. and the books cited in Pryn on 4 Inst 52. Harg. note 2*onCo. Lit 
71. b. and see Sullivan Lect. xxxii. and Barring, on Stat 10. Lord Bacon 
•opposes that the court of common pleas was erected in the reign of Hcury 
the Third *. 


• Vol. u. 378. 


{«) This important ordinance of able, by the dignity of their oprn cha- 
Aenry had a direct tendency to re- racters, to give weight and credit to 
•train the oppressions of the barons, the laws. The honour of bringing 
and to protect the inferior gentry and this wise institution to a settled state, 
common people in their property, is due to Henry H. Yet there is suf- 
Hovcden 590. These justices were ficient evidence, that courts were held, 
cither prelates or considerable nobili- occasionally at least, by itinerant 
ty i and besides carrying the autho- judges io more ancient times. Madox 
rity of the king’s commission, were Exchcq. 86. seq. 
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“4. Galfridus de Luci, Johannes Comyn, Hugo de Gaerst, 

Radulphus de Glanviila, W. de Bendings, Alanis de Fnrnellis, 
“ for the counties of Nottingham, Derby, York, Northumberland, 
44 Westmoreland, Cumberland, and Lancaster. 

“ Isti sunt justici® in curia regis constituti ad audiendum cla- 
44 mores pupuli.” 

This prince did these three notable things, viz. 

First, by this means he improved and perfected the laws of 
England, and doubtless transferred over many of the English laws 
into Normandy; which, as before is observed, caused that great 
suitableness between their laws and ours. So that the similitude 
did arise, much more by a conformation of their laws to those 
of England, than by any conformation of the English laws to 
theirs; especially in the reigns of king Henry II. and his two 
sons, king Richard, and king John, both of whom were also 
dukes of Normandy. 

Secondly, he checked the pride and insolence of the pope and 
the clergy, by those constitutions made in a parliament at Cla¬ 
rendon, whereby he restrained the exorbitant power of the eccle¬ 
siastics, and the exemption they claimed from secular jurisdiction. 
And, 

Thirdly, he subdued and conquered Ireland, and added it to 
the crown of England; which conquest was begun by Richard 
earl of Stigule, or Strongbow, 14 H. 2. but was perfected by the 
king himself, in the seventeenth year of his reign; and, for the 
greater solemnity of the business, was ratified by the fealties 
of the bishops and nobles of Ireland, and by a bull of confirma¬ 
tion from pope Alexander; who was willing to interest himself in 
that .business, to ingratiate himself with the king, and to gain a 
pretence for that arrogant usurpation, of disposing of tem¬ 
poral dominions. Vide Hoveden, anno 14 if. 2. and the Ninth 
Chapter of this History (a). 


(a) To the “ three notable things” 
which sir Matthew Hale has thought 
proper to notice, Henry introduced 
and established the grand assize, or 
trial by a special kind of jury, in a 
writ of right, at the option or the te¬ 
nant or defendant, instead of the bar¬ 
barous and Norman trial by battle. 
Blac. Com, 4. v. 422. All advances 
towards reason and good sense arc 
slow and gradual.—llenry, though 
sensible of the great absurdity attend¬ 


ing the trial by duel or battle, did not 
ventnre to abolish it: he only admit¬ 
ted either of the parties to challenge 
a trial by an assize or a jury of twelve 
freeholders. Glanv. lib. 2. cap. 7.— 
This latter method of trial seems to 
have been very aneient in England, 
and most probably was fixed by the 
laws of Alfred : but the barbarous and 
violent genius of the age had of late 
given more credit to the trial by bat¬ 
tle, which had become the general 
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Richard I. eldest son of king Henry II. succeeded his father. 
I have seen little of record, touching the juridical proceedings, 
either of him or his said father, other than what occurs in the 
PIPE-ROLLS in the exchequer; which both in the time of Henry II. 
Richard I. and king John, and all the succeeding kings, are fairly 
preserved. And the best remembrances that we have of tills 
king's reign in relation to the law, are what Roger Hovedens 
Annals have delivered down to us, viz. 

First, he instituted a body of naval laws in his return from the 
Holy Land, in the island of Oleron, which are yet extant, with 
some additions. De quibus vide Mr. Selden’s Mare Clausum , 
lib. 2. cap. 24. I suppose they are the same which are attributed 
to him by Matt. Paris, anno 1196. And he constituted justices 
to put them in execution (D). 


method of deciding all important con¬ 
troversies. There is an instance of it 
so late as the reign of Elizabeth. Vide 
Dyer’s Rep. fo. 301. pi. 40. and the 
recent case of Ashford v. Thornton, 
I Barn, and Aid. 405. and Kendal’s 
Argum. pub. 1818. The institution 
revived by this king, being found more 
reasonable and more suitable to a ci¬ 
vilized people, gradually prevailed 
over it. It has since been abolished 


—ante 145. and see 59 Geo. 3. c. 46. 
To the reign of Henry II. must also 
be referred the introduction of es- 
cuage, or pecuniary commutation for 
personal military service, which in 
process of time was the parent of the 
ancient subsidies granted to the crown 
by parliament, and the land tax of 
later times. Blac. Com. 4 v. 423. See 
Madox, 435, 436, 437, 438. Tyrrel, 
vol. ii. 466. from the records. 


(D) The laws of Oleron concerning naval affairs, are the only specimen of 
the legislative capacity of this brave and magnanimous prince. They are said to 
have been made at the isle of Oleron, off* the coast of France, where his fleet 
rendezvoused in their passage to the Holy Land. These laws were designed 
for the keeping of order, and for the determination of controversies abroad $ 
and they were framed with such wisdom, that they have been adopted by 
other nations aj well as England. “ 1 think,” says Dr. Sullivan, “ to this time 
** we may, with probability enough, refer the origin of the admiralty juris¬ 
diction.” Sulliv. Lect 331. Blac. Com. 4 v. 423. But see Dr. Henry’s Hist. 
3 v. 533.—These laws (forty-seven in number) are evidently very ancient, and 
no less prudent, humane and just. Many of them, from a change of manners 
and circumstances, have been long obsolete. Some doubt however, may he 
entertained whether or not Rich. I. was the author of the institution. Mr. 
Hallam, in his View of the Middle Ages, c. 9.—speaking of the maritime law 
—says, “ the usual risks of navigation, and those incident to commercial ad¬ 
venture, produce a variety of questions in every system of jurisprudence, 
which though always to be determined, so far as possible, by the principles 
of natural justice, must in many cases depend upon established customs. 
These customs of maritime law, were anciently reduced into a code by the 
Rhodians, and the' Roman emperors preserved or reformed the constitutions 
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Secondly, he observed the same method of distributing justice 
as his father had begun, by justices itinerant per singulos Anglia 


of that republic. It would be hard to say, how far the tradition of tfcfcaearty 
jurisprudence, survived the decline of commerce in tbe darker .ages; hot after 
it began to recover itself, necessity suggested, or recollection prompted, a 
scheme of regulations, resembling in some degree, but much more enlarged, 
those of antiquity. This was formed into a written code, II Con*olato del Mmrc, 
not much earlier, probably, than the middle of the thirteenth centory $ and 
its promulgation seems rather to have proceeded from the citisens of Barce¬ 
lona, than from those of Pisa or Venice, who have also claimed to be the ini 
legislators of the sea *. Besides regulations simply mercantile, thia system 
has defined the mutual rights of neutral and belligerent vessels, and thus laid 
the basis of the positive law of nations in its most important and disputed 
cases. The king of France and count of Provence, solemnly acceddd to this 
maritime code, which thus acquired a binding force within the Mediterranean 
sea; ant} in most respects the law merchant of Europe, is at present conform¬ 
able to its provisions. A set of regulations, chiefly borrowed from the €oa- 
solato, was compiled in France under the reign of Louis the 9th, and prevail¬ 
ed in our own country. These have been denominated the laws of Oforofc, 
from an idle story, that they were enacted by Richard the 1st, while his ex¬ 
pedition to the Holy Land, lay at anchor in that island +. Nor was the north 
without its peculiar code of maritime jurisprudence » namely, the ordinances 
of Wisbuy, a town in the isle of Gothland, principally compiled from those 
ofOleron, before the year 1400, by which the Baltic traders were governed 
There was abundant reason for establishing'among maritime nations, some 
theory of mutual rights, and for securing the redress of injuries as far as 
possible, by means of acknowledged tribunals. In that state of barbarous anar¬ 
chy, which so long resisted the coercive authority of civil magistrates, the sea 
held out, even more temptation and more impunity, than the land; andwhtn 
the laws had regained their sovereignty, and nei ther robbery nor pirivale warihre 


* Boucher supposes it to have been 
compiled at Barcelona about 900, but his 
reasonings are inconclusive, 11. p. 72. and 
indeed Barcelona at that time was little, if 
at all, belter than a fishing town. Some 
argument might be drawn in favour of 
Pisa, from the expressions of Henry 4th’s 
charter granted to that city, in 1081. Con- 
suetudines, quas habent de mari, sic iis 
observabimus sicut illorura est consuetudo. 
Muratori,' Dissert. 45. Gianorie seems to 
think the collection was compiled about tbe 
reign of Louis IX. 1. xl. c. 6. Capmany, 
the last Spanish editor, whose authority 
ought perhaps to outweigh every other, 
asserts, and seems to prove them to have 
been enacted by the mercantile magistrates 
of Barcelona, under the reign of James the 
Conqueror, whicli is much the same period. 
(Codigo de las Costumbres maritimas de 
Barcelona, Madrid 179J.) But, by what¬ 
ever nation they were reduced into their 


present form, these laws were certainly the 
ancient and established usages of the Medi¬ 
terranean states; and Pisa may very proba¬ 
bly have taken a great share in first p r act is¬ 
ing, what a century or two afterwards sms . 
rendered more precise at Barcelona. 

t Macpherson, p. 358. Boucher sup¬ 
poses them to be registers of actual deci¬ 
sions. 

$ Mr. Hallam says he has only the au¬ 
thority of Boucher for referring the ordi¬ 
nances of Wisbuy, to the year 1400. 
Beckman imagines them to be older than 
those of Oieron. But Wisbuy was not 
enclosed by a wall till 1288; a proof that it 
could not have been previously a towa of 
much importance. It flourished chiefly in 
the first part of the fourteenth century, and 
was at that time an independent republic; 
but fell under the yoke of Denmark before 
the end of the same age. 
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wmitatus; to whom he delivered two kinds of extracts or articles 
of inquiry, viz. capitula corona:, much reformed and augmented 

was any longer tolerated, there remained that great common of mankind, un¬ 
claimed by any king j and the liberty of the sea was another name for the se¬ 
curity of plunderers. A pirate, in a well-armed quick-sailing vessel, must 
feel the enjoyments, of his exemption from controul, more exquisitely than 
any other freebooter $ and, darting along the bosom of the ocean, under the 
impartial radiance of the heavens, may deride the dark concealments and hur¬ 
ried flights of the forest-robber. His occupation is indeed extinguished by 
the civilization of later ages, or confined to distaut climates. But in the thir¬ 
teenth and fourteenth centuries, a rich vessel was never secure from attack; 
and neither restitution, nor punishment of the criminals, was to be obtained 
from governments who sometimes feared the plunderer, and sometimes con¬ 
nived at the offence*. Mere piracy was not however the only danger. The 
maritime towns of Flanders, France, and England, like the free republics of 
Italy, prosecuted their own quarrels by arms, without asking leave of their 
respective sovereigns. This practice, exactly analogous to that of private 
war in the feudal system, more than once involved the kings of France and 
Sngfand in hostility f. But where the quarrel did not proceed to such length 
as absolutely to engage two opposite towns, a modification of this ancient 
right of revenge, formed part of the regular law of nations, under the name 
of reprisal. Whoever was plundered or injured by the inhabitant of another 
town, obtained authority from his own magistrates, to seize the property of 
any other person belonging to it, until his loss should be compensated. This 
law of reprisal was not confined to maritime places, it prevailed in Lombardy, 
and probably in the German cities. Thus, if a citizen of Modena, was robbed 
by a Bolognese, he complained to the magistrates of the former city, who 
represented the case to those of Bologna, demanding redress. If this were 
not immediately granted, letters of reprisal were issued, to plunder the terri¬ 
tory of Bolognd, till the injured party should be reimbursed by sale of the 
spoil f. In the laws of Marseilles it is declared * If a foreigner take any 
tiling from a citizen of Marseilles, and he who has jurisdiction over the said 
debtor, or unjust taker, does not cause right to be done in the same, the 
rector or consuls, at the petition of the said citizen, shall grant him reprisals 
npon all the goods of the said debtor or unjust taker, and also upon the goods 
of others, who are under the jurisdiction of him who ought to do justice 
and would uot to the said citizen of Marseilles §.* Edward the Sd remon. 
atrates, in an instrument published by Rymer, against letters of marque grant, 
ed by the king of Arragon to one Berrengcr de la Tone, who had been robbed 

• Hush Dcspencer seized a Genoese those with the mariners of Norway, and 
vessel valued at 14,S00 marks, for which no Denmark. Sometimes mutual envy pro- 
resdtotion was ever made. Rym. 4. p. 701. duced frays between different English towns. 
Macpberson, A. D. 1336. Thus in 1254, the Winchelsea mariners 

• t The cinque ports and other trading attacked a Yarmouth galley, and killed 
towns of England were in a constant state some of her men. Matt. Paris, apud Mac- 
«f hostility with their opposite neighbours pherson. 
during the reigns of Edward 1. and II. One $ Muratori, Dissert. 53. 

might quote almost half the instruments in § Du Cange, voc. Laud uni. 

Rymer, in proof of these couflicts, and of 

O 
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from what they were before, and capitula de Judais (a). The 
whole may be read in Xioveden, fo. 423. sub anno 5 JR. 1. and by 
those articles it appears, that at that time there was a settled court 
for the common pleas, as well as for the king’s bench. Though 
it seems that pleas of land were then indifferently held in 
either; as appears by the first and second articles thereof, where 
we have ,—“ placita per breve domini regis, vel per breve capi- 
u talis justiciae, vel & capitali curia regis coram eis (jnsticiis) 
“ missathe former whereof seems to be the common pleas, 

by an English pirate of 2,000/. alleging, that inasmuch as he had always beet 
ready to give redress to the party, it seemed to his counsellors, that there 
was no just cause for reprisals, upon the king’s or his subjects' property*. 
This passage is so far curious, as it asserts the existence of a customary lav 
of nations, the knowledge of which was already a sort of learning. Sir E* 
Coke speaks of the right of private reprisals, as if it still existed, and it is 
certainly preserved in an unrepealed statute t. 

“ A practice founded on the same principles as reprisals, though rather less 
violent, was that of attaching the goods or persons of resident foreigners for 
the debts of their countrymen. This indeed in England was not confined to 
foreigners until the Statute of Westminster 1. c. 23. which enacts that 'No 
stranger who is of this realm shall be distrained in any town or market for a 
debt wherein he is neither principal nor surety.’ Henry 3d had previoosly 
granted a charter to the burgesses of Lubec, that they should not be arrested 
for the debt of any of their countrymen, unless the magistrates of Lobec 
neglected to compel payment But by a variety of grants from Edward the 
third, the privileges of English subjects under the statute of Westminster 
were extended to most foreign nations This unjust responsibility had not 
been confined to civil cases. One of a company of Italian merchants, the 
Spini having killed a man, the officers of justice seized the bodies and effect* 
of all the rest Hallam’s View, c. 9. 2 v. 481. 


• R^rro. t 4. p. 577. Videtur sapientibus 
tftpemis, quod causa, dejure, non subluit 
march am seu reprisaliam in nostris, seu 
subditorum nostroruro, bonis concedendi. 
Sec too a case of neutral goods on beard an 
enemy's vessel claimed by the owners, and 
a legal distinction taken in favour of the 
captors, t. 6. p. 14. 

t 27 E. III. stat 2. c. 17. 2 Inst. p. 205. 
See instances of letters of private reprisal 


(a) The justices of the Jews, before 
that time, used to be Jews and Chris¬ 
tians , thenceforward only Christians. 
They were to adjudge what revenue 
should be paid by the Jews to the 


granted by Henry IV. Rym. t. 8. p. 96. 
717. 773. 

$ Rvraer, t. i p. 859. 

$ Idem. t. Hi. p. 548. 647. 678. et infra. 
See too the Ordinances of the Staple in 27 
Edw. III. which confirm this among other 
privileges and contain manifold evidence of 
the regard paid to commerce in that reign. 

|| Ryraer, t. ii. p. 891. Madox Hist. 
Exchequer, c. 23. s. 7. 


king for protection;—license to trade, 
&c. and for judgments where Jews 
were parties, &c. Mad. c. 7. 9 Inst 
506. 4. Inst. 254. 



COMMON LAW OF ENGLAND. 


U9 

rhich held pleas by original writ, which writ was under the king’s 
nte, when he was in England. But when he was beyond the seas, 
t was under the teste of the justiciar ius Anglia, as the cmtos regni 
n the king’s absence (a). 

The power which the justices itinerant had to hold pleas in 
rrits of right, or the grand assize, was sometimes limited—as here 
ly the articuli corona under Henry II.-^-to half a knight’s fee, or 
older. For here, in these articles it is, “ de magnis assisis quae 
‘ sunt de centum solidis & infra.” But in the next commissions, 
Detractions, or capitula corona , it is, “ de magnis assisis usque ad 
1 decern libratas terras & infra.” 

In Ins eighth year, he established a common rule for weights 
tnd measures throughout England, called assisa de fnensuris \ 
rherein we find, the measure of woollen cloths, was then the same 
rith that of Magna Charta, 9 H. 3. viz. “ de duobus ulnis infra 
1 Ksuras (6).” 

In the year before his death, the like justices errant, went 
hrengh many counties of England, to whom articles, or capitula 
iacitorum corona , not much unlike the former, were delivered. 
7 iie Hoveden, sub anno 1198, fo. 446. 

And in the same year, he issued commissions in the Trent, 
lugh de Neville being chief justice; and to those were also 
lelivered articles of inquiry, commonly called assisa de foresta, 
rhich may be read at large in Hoveden, sub eodem anno . These 
;ave great discontent to the kingdom, for both the laws of the 
orest and their execution were rigorous and grievous (c). 

King John succeeded his said brother, both in the kingdom 
•f England, and duchy of Normandy. The evidence that we 
tave, touching the progress of the laws of his time, are princi- 


(«) Vide note (C) on this chapter, 
tod Fie la, 1. f. c. 24. 

(i) Be established bylaw one weight 
M measure throughout his kingdom, 
(at. Paris, 109. 134. Trivet, 127. 
idi. Waverl. 165. Hoved. 774. An 
seful institution, which the raerce- 
ary disposition and necessities of bis 
necessor engaged him to dispense 
rith for money. 

(, c ) Mr. Justice Blackstone, speaking 
f Richard I. says he was “a sports¬ 
man as well as a soldier, and there¬ 
fore enforced the forest laws with 
some rigour, which occasioned 


“ many discontents among Ms people i 
“ though (according to Matthew Pa- 
“ris) he repealed the penalties of 
“ castration, loss of eyes, and cutting 
“ off the hands and feet, before in* 
“ dieted on such as transgressed in 
11 hunting; probably finding that their 
“ severity prevented prosecutions.”— 
Blac. Cora. 4 v. 423.—Mr. Hurae says, 
that Richard rbnbwsd the severe 
laws against trangressors in his forests, 
whom he punished by castration, and 
putting out their eyes, as in the reign 
of bis great grandfather. Hist. Kng. 
2 v. oct. 33. 
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pally three, viz. first, his charters of liberties. Secondly, the 
records tif pleadings and proceedings in his courts. Thirdly, the 
course he took for settling the English laws in Ireland. 

1. Touching the first of these, his charters of the liberties of 
England, and of the forest, were hardly and with difficulty gained 
by his baronage, at Stanes, anno Dom. 1215. The collection of 
the former was, as Matt. Paris tells us, upon the view of the 
charter or law of king Henry I. which he says, contained “ quas- 
“ dam libertates & leges h rege Edvardo Sancto, ecclesice & mag- 
“ natibus concessas, exceptis quibusdam libertatibus quas idem 
“ rex de suo adjecitand that thereupon the baronage fell into 
a resolution to have those laws granted by king John. But as it 
is certain, that the laws added by king Henry I. to those of the 
Confessor, were many more, and much differing from his; so the 
laws contained in the Great Charter of king John, differed much 
from those of king Henry I. Neither are we to think, that the 
charter of king John, contained all the laws of England; but 
only, or principally, such as were of A more comprehensivb 
nature, and concerned the common rights and liberties of the 
church, baronage, and commonalty; which were of the greatest 
moment, and had been most invaded by king John’s father and 
brother (E). 

(E) In the time of John, the rigours of the feodal system and the forest 
laws were so warmly maintained, that they occasioned many insurrections* 
At length, however, the confederated barons and the king agreed on a con¬ 
ference, which was appointed to be held at Runnemede, between Windsor 
and Staines $ a place which has ever since been extremely celebrated on ac¬ 
count of this great event. The two parties encamped apart, like open ene¬ 
mies ; and after a debate of a few days, the king, with a facility which was 
somewhat suspicious, signed and sealed the charter which was required of 
him. The vices, the follies, and the losses of John, not only constrained 
and encouraged his subjects to demand, but enabled them to obtain, this 
great palladium of English liberty. This famous capitularium , commonly 
called the Great Charter, either granted or secured, very important liberties 
and privileges, to every order of men in the kingdom. 

It confirmed many liberties of the Church, and redressed many grievances in¬ 
cident to feodal tenures, of no small moment at the time $ though now, unless 
considered attentively and with this retrospect, they seem but of trifling concern. 
But, besides these feodal provisions, care was also taken therein to protect the 
subject against other oppressions, then frequently arising from unreasonable 
amercements, from illegal distress or other process, for debts or services doe to 
the crown, and from the tyrannical abuse of the prerogative of purveyance and 
pre-emption. It fixed the forfeiture of lands for felony, in the same manner as it 
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The lesser Charter, or de Forestd, was to reform the exoesses 
and encroachments which had been made, especially in the time 

still remains; prohibited for the future the grants of exclusive fisheries, and 
the erection of new bridges, so as to oppress the neighbourhood. With respect 
to private rights ; it established the testamentary power of the subject over 
part of his personal estate, the rest being distributed among his wife and 
ihildren t it laid down the law of dower, as it hath continued ever since $ and 
prohibited the appeals of women, unless for the death of their husbands. In 
matters of public police and national concern; it enjoined an uniformity of 
weights and measures $ gave new encouragements to commerce, by the pro* 
iection of merchant strangers $ and forbade the alienation of lands in mortmain. 
With regard to the administration of justice $ besides prohibiting all denials 
or delays of it, it fixed the court of common pleas at Westminster, that the 
suitors might no longer be harassed with following the king’s person in all 
his progresses; and at the same time brought the trial of issues home to the 
very doors of the freeholders, by directing assizes to be taken in the proper 
counties, and establishing annual circuits : it also corrected some abuses then 
incident to the trials by wager of law and of battle * directed the regular 
awarding of inquests for life or member j prohibited the king’s inferior minis* 
ten from holding pleas of the crown, or trying any criminal charge, whereby 
many forfeitures might otherwise have unjustly accrued to the exchequer ; 
and regulated the time and place of holding the inferior tribunals of justice, 
the county court, sheriff’s tourn, and court leet. It confirmed and established 
the liberties of the city of London, and all other cities, boroughs, towns, and 
ports of the kingdom. And lastly, (which alone would have merited the title 
that it bears, of the Great Charter) it protected every individual of the nation, 
in the free enjoyment of his life, his liberty, and his property, unless declared 
to be forfeited by the judgment of his peers or the law of the land*. See 
Blackstone's tract, which is an excellent edition of the Great Charter, with 
an introductory historical discourse. To insure the observance of the Great 
Charter, John allowed the barons to choose five-and-twenty members from 
their own body, as conservators of the public liberties. If any complaint 
was made of a violation of the charter, any four of these barons might admo* 
oish the king to redress the grievance; and if satisfaction was not obtained, 
they could assemble the whole council of twenty-five $ who, in conjunction 
with the great council, were empowered to compel him. All men throughout 
the kingdom were bound to swear obedience to the five-and-twenty barons; 
and the freeholders of each county were to choose twelve knights,who were 
to make report of such evil customs as required redress, conformable to the 
tenour of the Great Charter*. 

Those men were, by this convention, really invested with the sovereignty 
of the kingdom ; were rendered co-ordinate with the king, or rather superior to 
him, in the exercise of the executive power; and as there was no circumstance 

• Blac. Com. 4 ▼. 4?5. . burgesses from the several counties could 

t Mat. Paris, 181. This seems a certain have given in to the lords a list of the 
proof that the house of commons was not grievances, without any new election, 
then in being; otherwise tbe knights and 
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of Rickard I. and Henry II. who had made new afforestations, 
and much extended the rigor of the forest laws. And both these 
charters do, in substance, agree with that Magna Chart a, et it 
Forestd, granted and confirmed 9 Hen. 3.—I shall not need to 
recite them, or to make any collections or inferences from them. 
They are both extant in the Red Book of the exchequer, and in 
Matt. Paris, sub anno 1215. The record and the historian do 
vtrbatim agree. 

As to the second evidence we have, of the progress of the laws 
in king John’s time ; they are the records of pleadings and pro¬ 
ceedings which are still extant. But although this king endea¬ 
voured to bring the law, and the pleadings and proceedings there¬ 
of, to some better order than he found it, yet for saving his profits 
thereof, he was very studious ; and for the better reduction of it 
into order and method, we find frequently in the records of his time, 
fines imposed pro stultiloquio ; which were no other than mulcts, 
imposed by the court for barbarous and disorderly pleading: from 
whence afterwards, that common fine arose pro pulchri pladtando, 
which was indeed no other than a fine for want of it. And yet, 
far all this, the proceedings in his courts were rude, imperfect, 
and defective, to what they were in the ensuing times of Edward I, 
&c* But some few observables I shall take notice of, upon the 
perusal of the judicial records of the time of king John, viz. 

First, that the courts of king’s bench and common pleas were 
THEN distinct courts, and distinctly held from the beginning 
to the end of king John’s reign (a). 

Secondly, that as yet, neither one, nor both, of those courts 
dispatched the business of the kingdom : but a great part thereof 
was dispatched by the justices itinerant, which were sometimes in 
use, but not without their intermissions. And much of the pub- 
lick business was dispatched in the county courts, and in other 
inferier courts. And so it continued, though with a gradual 
decrease till the end of king Edward I. and for some time after. 
Hence it was, that in those elder times, the profits of those county 

of government, which, either directly or indirectly, might not bear a relation 
to the security or observance of the Great Charter, there could scarce occur 
any incident in which they might not lawfully interpose their authority.* 
Hume. 

• Dr. Ilcn/s Hist. 3 v. 182, 369 to S85. 

(«) Vide note (C) on this chapter. 
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courts arose, for which the sheriff answered in his farm, deproft- 
cuis comitatus. Also fines were levied there, and post fines, and 
fines pro licentid concordandi, and great fines there answered. 
Fines pro inqumtionibus habendi , fines for misdemeanours, though 
called amerciaments, arose to great sums, as will appear to any 
who shall peruse the ancient viscontiels. 

But, as I said before, the business of inferior coarts, grew gra¬ 
dually less and less; consequently their profits and business of 
any moment, came to the great courts where they were dispatched 
with greater justice and equality. Besides, the greater courts, 
observing what partiality and brocage was used in the inferior 
courts, gave a pretty quick ear to writs of false judgment; which 
was the appeal the law allowed, from erroneous judgments in the 
county courts (a). And this, by degrees, wasted the credit and 
business of those inferior courts. 

Thirdly, that the distinction between the king’s bench and 
common bench, as to the point of communia placita , was not yet, 
nor for some time after, settled. Hence it is, that frequently in 
the time of king John, we shall find that common pleas were 
held in B. R. —Yea, in Mich. & Hil. 13 Johanuis , a fine was 
levied coram ipso rege, between Gilbert Fitz Roger and Heiwise 
his wife, plaintiffs, and Robert Barpyard, tenant of certain lands 
in Kirby, &c. (6). 

And again; whereas there was frequently a liberty granted 
anciently by the kings of England, and allowed, “ quod uom 
“ implacitetur nisi coram rege,” I find inter placita dt divtrm 
Terminis secundo Johannis, that upon a suit between Henry de 
Rochala and the abbot of Leicester, before the justices de banco, 
the abbot pleaded the charter of king Richard L quod idem 
'* abbas pro nullo respondeat nisi coram ipso rege vel capitali 
** justitiario suo.” And it is ruled against the abbot, *' quia 
“ omnia placita quse coram justic. de banco tenentur, eoram 
44 domino regi vel ejus capitali justitiario teneri intelliguntur/* 
But this point was afterwards settled by the statute of Magna 
Charta (c), “ quod communia placita non sequantur curiam nos- 
“ tram.” 

Fourthly, that the four terms, were then held according as 

(a) A writ of false judgment lies ( b ) See note (C) on this chapter, 
whenever a false judgment is given in Barr. Obs. on Stat. 10, 11, and Sulliv. 
an inferior court not of record. F. Lect. 312. seq. 

N. B. IT. Moor 73. (c) Cap. 11. 
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was used in after-times, with little variance, and had the same 
denominations they still retain. 

Fifthly, that there were oftentimes considerable sums of money, 
or horses, or other things, given to obtain justice. Sometimes it 
is said to be pro habendd inquisition* , ut supra . And inter placita 
incerti temporis regis Johannis , the men of Yarmouth against the 
men of Hastings and Winchelsea, “ afferunt domino regi tres 
“ palfridos & sex asturias narenses ad inquisitionem habendam 
“ per legates, &c.” And frequently the same was done, and oftea 
accounted for in the pipe-rolls, under the name of oblata. 
To remedy this abuse, was the provision made in king John’s and 
king Henry the Third’s charters, “ nulli vendemus jfUBTi- 
u tiam vel rectum (a).” But yet fines upon originals, being 
certain, have continued to this day, notwithstanding that provi¬ 
sion ; but those enormous oblata before mentioned, are thereby 
remedied and taken away (F). 

(a) Barring, on Stat. 22. Mag. Car. cap. 29. 

(F) Fines, amerciaments, and oblatas, as they were called, were a consi¬ 
derable branch of the royal power and revenue. The ancient records of the 
exchequer, which are still preserved, give surprising accounts of the numeroai 
fines and amerciaments levied in those days*, and of the strange inventions 
fallen upon to exact money from the subject. It appears that the old kings 
of England put themselves entirely on the footing of the barbarous eastern 
princes, whom no mau must approach without a present,who sell all their good 
offices, and intrude themselves into every business, that they may have a pre¬ 
tence of extorting money. Even justice was avowedly bought and sold $ the 
king's court itself, though the supreme judicature of the kingdom, was open 
to none that brought not large presents to the king i the bribes given for the 
expedition, delayt, suspension, and, doubtless, for the perversion of justice, 
were entered in the public registers of the royal revenue, and remain as mo¬ 
numents of the perpetual iniquity and tyranny of the times. The barons of 
the exchequer, for instance, the first nobility of the kingdom, were not 
ashamed to insert, as an article in their records, that the county of Norfolk 
paid a sum that they might be fairly dealt with £ ; the borough of Yarmouth, 
that the king's charters, which they have for their liberties, might not be 
violated ^ * Richard, son of Gilbert, for the king’s helping him to recover 
his debt from the Jews Q; Serlo, son of Terlavaston, that he might be 
permitted to make his defence, in case he was accused of a certain homi¬ 
cide! { Walter de Burton for free law, if accused of wounding another **; 

• Madox's Hist. Exch. 272. || Madox's Hist. Excheq. 296. He paid 

t Id. 274, 30V. two hundred marks, a great sum in those 

J Id. 295. days. 

$ Id. ibid. t Id. 296. 

•• Id. ibid. 
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Sixthly, that in all the time of king John, the pnrgation per 
ignem $ aquam, or the trial by ordbal, continued : as appears by 
frequent entries upon the rolls (a). Bat it seems to have ended 
with this king, for I do not find it in use in any time after. Per¬ 
chance the barbaronsness of the trial, and persuasions of the 
clergy, prevailed at length to antiquate it, for many canons had 
been made against it(G). 


Robert de Essart, for having an inquest to find whether Reger the butcher, 
and Wace and Humphrey, accused him of robbery and theft oat of envy and 
ttl-wiU or not* ; William Bnhust, for having an inquest to find whether he 
was accused of the death of one Godwin, out of ill-will or for just cause t. 
These few instances are selected from a great number of the like kind, which 
Madox selected from a still greater number, preserved in the ancient rolls of 
the exchequer *. 

Sometimes the party litigant proffered the king a certain portion, a half, a 
third, & fourth; payable out of the debts, which he, as the executor of 
justice, should assist him in recovering Theophania de Westland agreed 
to pay the half of 212 marks, that she might recover that sum against James 
de Fugfeston ]; Solomon the Jew, engaged to pay one mark out of every seven 
that he should recover against Hugh de ia Hose f j Nicholas Morrel pro¬ 
mised to pay sixty pound, that the earl of Flanders might be distrained to pay 
him three hundred and forty-three pound, which the earl had taken from him • 
end this was to be paid out of the first money that Nicholas should recover 
of the earl **. There were no profits so small as to be below the king's at* 
ftaotion —his protection and good offices, of every kind, were bought and sold. 

•Id. 298. fl Id. ibid. 

„ t Id. 302. fid. 79,312. 

t Chap. 12. •• Id. 312. 

i Id. 311. 

(a) Barring, on Stat. 296. Blac. Com. 4 v. 425. 

- (G) Our ancestors, as an infallible method of discovering truth, and of 
guarding against deception, appealed to heaven, and referred every point in 
dispute, to be determined, as they imagined, by the decisions of unerring 
wisdom and impartial justice. The person accused, in order to prove 
his innocence, submitted, in some cases, to trial, by plunging bis asm in 
boiling water; by lifting a red-hot iron with his naked hand; by walking 
barefoot over burning ploughshares j or by other experiments equally pe¬ 
rilous and formidable. On other occasions, he challenged his accuser to fight 
him in single combat. All these various forms of trial, were conducted with 
many devout ceremonies * the ministers of religion were employed, the Al¬ 
mighty was called upon to interpose, for the manifestation of guilt, and for 


P 
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Seventhly, in this king’s time, the descent of socage, as well 
as knight’s service lands, to the eldest son, prevailed in all 

the protection of innocence ; and whoever escaped unhurt, or came off vic¬ 
torious, was pronounced to be acquitted by the judgment of,God *. 

.Among all the whimsical and absurd institutions which owe their existence 
to the weakness of human reason, this, which submitted questions that af¬ 
fected the property, the reputation, and the lives of men, to the determisa*> 
tion of chance, or of bodily strength and address, appears to be the most ex 
travagant and preposterous. There were circumstances, however, which led 
the nations of Europe, to consider this equivocal mode of deciding any poist 
in contest, as a direct appeal to heaven, and a certain method of discovering 
its will. As men are unable to comprehend the manner in which the Al¬ 
mighty carries on the government of the universe, by equal, fixed, and ge¬ 
neral laws, they are apt to imagine, that iii every case which their passion 
or interests render important in their own eyes, the supreme Ruler of all, 
ought visibly to display his power, in vindicating innocence and punishug 
Vice. It requires no inconsiderable degree of science and philosophy, to cor¬ 
rect this popular error. But the sentiment prevalent in Europe during the 
dark ages, instead of correcting, strengthened it. Religion, for several ces- 
turies, consisted chiefly in believing the legendary history of those saints, 
whose names crowd and disgrace the Romish Calendar. The fabulous tiles 
concerning their miracles, had been declared authentic by the bulls of popes, 
and the decrees of councils ; they made the great subject of the instructions 
which the clergy offered to the people, rad were received by them with im¬ 
plicit credulity and admiration. 

By these, men were accustomed to believe that the established laws of na¬ 
ture might be violated, on the most frivolous occasions, and were taught to 
look rather for particular and extraordinary acts of power under the diviae 
administration, than to contemplate the regular progress and execution of s 
general plan. One superstition prepared the way for another; and whoever 
believed that the supreme Being had interposed miraculously on those trivial 
occasions mentioned in legends, could not but expect his intervention is 
matters of greater importance, when solemnly referred to his decision f. The 
cannon law very early declared against trial by ordeal, or vulgaris purgstif, 
as being the fabric of the devil, “ cum sit contra preceptum Domini, nos 
“ tentabis Dtminum Deum tuurn.” Decret. part 2. caus. 2. qu. 5. dist 7. 
Decretal, lib. S. tit. 50. c. 9. and Spelra. Gloss. 435. Upon this authority, 
though the canons themselves were of no validity in England, it was thought 
proper to abolish this mode of trial entirely in our courts of justice, by as 
act of parliament in S Heo. III. according to sir Edward Coke, 9 Rep. 32. or 
rather by an order of the king in council, 1 Rym. Food. 228. Spelm. Gloss. 
326. 2 Pryn. Rec. Append. 20. Seld. Eadm. fol. 48. A faint mark of im¬ 
provement in the age. 

The most common kinds of ordeal used in England, were—the judicial 
combat; the ordeal of the cross ; the ordeal of the corsned * the ordeal of cold 

• Murat. Dissert&tio dc judiciis Dei. An- t Robert*, Clia. V It. oct. 59. Blac. 
tiquit. Italic, vot.iii. p. 612. Conn. L 4. c. 27. 



COMMON LAW OF ENGLAND. 


167 


places (a ); unless there was a special custom, that the lands were 
partible inter musculos. And therefore, Mich, secundo Johannis, 
in a rationabiliparte bonorum , by Gilbert Beville against William 
Seville his elder brother, for lands in Gunthorpe, the defendant 
pleaded, “ quod nunquam partita vel partibilia fuere;” and be¬ 
cause the defendant could not prove it, judgment was given for 
the demandant. And by degrees it prevailed so, that whereas at 
this time the averment came on the part of the heir at law, that 
the land “ nunquam partita vel partibilis extetit in a little time 
after the averment was turned on the other hand, viz. that though 
the land was socage, yet unless he did aver and prove that it was 
PARTITA ET partibilis he failed in his demand ( b ). 

Thirdly, the third instance of the progress of king John’s 
reign, in relation to the commpn law, was his settling the same in 
Ireland, which he made his more immediate and particular busi¬ 
ness. But hereof we shall add a particular chapter by itself (c), 
when we have shewn you what proceedings and progress was 
made therein in the time of Edward I. The many and great 
troubles that fell upon king John and the whole kingdom, espe¬ 
cially towards the latter end of his reign, did much hinder the 
good effect of settling the laws of England, and consequently the 
peace thereof; which might have been bottomed, especially upon 
th© Great Charter. But this unfortunate prince and the kingdom 
were so entangled with intestine wars, and with the invasion of 
the French, who assisted the English barons against their king, 
and by the advantages and usurpations that the pope and the 
clergy made by those distempers, that all ended in a confusion 
with the king’s death (d). % 

water i the ordeal of hot water; the ordeal of hot iron. The modes in which 
these appeals to heaven were performed, are noticed by Dr. Henry in the se¬ 
cond volume of his History of England *. If we suppose that few or none 
CKsped conviction, who thus exposed themselves, we shall be very much 
mistaken. The whole was a gross imposition on the credulity of mankind. 
Serf Verstegan’s Restitution of Decayed Intelligence, as to the Ordeal of the 
Saxons, small quarto, 1634. 

* Page 303 to 308. 

(«) Tide post cap. II. passim. ments, are found in the great charter 
(*) Which seems more reasonable; of king John, though omitted in that 
otherwise the defendant was called of Henry III. John, in the ninth year 
upon to prove a negative. of his reign, first gave by charter to 

(*) Cap. 9. the city of London, the right of elect¬ 

ed) It should not be forgotten, that ing annually a mayor, out of its own 
the first traces which remain of the body, an omce which, till then, had 
separation of the greater barons from been held for life, 
the less, in the constitution of parlia- 
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I come therefore to the long and troublesome reign of Henry 
III. who was about nine years old at bis father’s death; he being 
born in festo sancti Remigii 1207 (a), and king John died in fato 
sancti Luca 1216. The young king was crowned the 28th of 
October ( b ), being then in the tenth year of his age, and was under 
the tutelage of William earl-marshal (c). 

The nobility were quick and earnest, notwithstanding his mi¬ 
nority, to have the liberties and laws of the kingdom confirmed 
Preparatory thereto, in the year 1223, writs issued to the several 
counties to enquire, by twelve good and lawful knights, “ qusB 
“ fuerunt in libertates in Anglia tempore regni Henrici avi sui,” 
returnable quindena Pascha. What success those inquisitions 
had, or what returns were made thereof, appears not. But in the 
year following, the young king standing in need of a supply of 
money from the clergy and laity, none would be granted, unless 
the liberties of the kingdom were confirmed, as they were ex¬ 
pressed and contained in the two charters of king John; which 
the king accordingly granted in his parliament at Westminster, 
and they were accordingly proclaimed, “ ita quod chart® *utro- 
rumque regum in nulla inveniatur dissimiles.” Mat. Paris, 
anno 1224. 

In the year 1227, the king holding his parliament at Oxford, 
and being now of full age, by ill advice, causes the two charters 
he had formerly granted to be Cancelled ; “ hanc occasionem 
4t praetendens, quod chart® ill® concess® fuerunt & libertates 
“ script® & signat® dum ipse erat sub custodia, nec sui corporis 
44 aut sigilli aliquam potestatem habuit, unde viribus carere de- 
“ buit, &c” Which fact occasioned a great disturbance in the 
kingdom.' This inconstancy in the king was in truth THE FOUN¬ 
DATION of all his future troubles, and yet was ineffectual 
to his end and purpose; for those charters were NOT avoidable 
for the king’s nonage; and if there could have been any such 


(а) Henry III. was bom on the first regis & regni, and chief justice. By 

of October 1207. office he was at the head of the 

(б) He was crowned on the 28th of armies, and consequently, during a 
• October 1216. M. Paris, 200. Hist, state of civil wars and convulsions, 

Croyl. Cont. 474. W. Heming. 562. at the head of the state. It happened 
Trivet, 168. fortunately for the young monarch, 

(c) The earl of Pembroke ;—who and for the nation, that the power 
at the time of John’s death was not could not have been intrusted into 
earl mareschal, but marshal of the more able and more faithful hands, 
king’s household. He was also custos 
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pretence, that alone would NOT ay old them, for they were laws 
CONFIRMED IN PARLIAMENT. 

Bat the Great Charter, and the Charter of the Forest, did not 
expire so; for, in 1253, they were again sealed and published. 
And because, after the battle of Evesham, the king had wholly 
subdaed the barons, and thereby a jealousy might grow, that he 
again meant to infringe it, in the parliament of Marlbridge (a) 
they were again confirmed. And thus we have the great settle¬ 
ment of the laws and liberties of the kingdom, established in this 
king’s time. The charters themselves are not every word the 
same with those of king John, but they differ very little in sub¬ 
stance. 

This Great Charter, and Charta de Forcsta , was the great basis 
upon which this settlement of the English laws stood, in the time 
of this king and his son. There were also some additional laws 
of this king yet extant, which much polished the common law, 
viz. the statutes of Merton and Marlbridge, and some others. 

We have likewise two other principal monuments of the 
great advance and perfection that the English laws, attained to 
under this king, viz. the tractate of Bracton, and those records of 
pleas, as well in both benches, as before the justices itinerant, the 
records whereof are still extant. 

Touching the former, viz. Bracton’s tractate, it yields us a 
great evidence of the growth of the laws, between the times of 
Henry II. and Henry III. If we do but compare Glanville’s 
book/with that of Bracton, we shall see a very great advance 
OF THB LAW, in the writings of the latter, over what they are in 
Glanville. It will be needless to instance particulars. Some of 
the writs and processes do indeed in substance agree, but the pro¬ 
ceedings are much more regular and settled, as they are in Brac¬ 
ton, above what they are in Glanville. The book itself in the 
beginning, seems to borrow its method from the civil law. But 
the greatest part of the substance is, either of the course of pro¬ 
ceedings in the law known to the author; or of resolutions and 
decisions in the courts of king's bench and common bench, and 
before justices itinerant; for now 1 the inferior courts began to be 
pf little use or esteem ( b ). 

(«) Cap. v. this monarch, we find the first record 

(8) It is worthy of remembrance, of any writ for summoning knights, 
that towards the end of the reign of citizens, and burgesses to parliament. 
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As to the judicial records of the time of this king, they were 
grown to a much greater degree of perfection, and the pleadings 
more orderly; many of which are extant. But the great trou¬ 
bles, and the civil wars that happened in his time, gave a greSt 
interruption to the legal proceedings of courts. Ihej had a par¬ 
ticular commission and judicatory, for matters happening in time 
of war, stiled placita de tempore turbationis , wherein are many 
excellent things. They were made principally about the battle 
of Evesham, and after it. And for settling of the differences of 
this kingdom, was the Dictum or Edictum de Kenelworth (a) made, 
which is printed in the old Magna Charta. 

We have little extant of resolutions in this king’s time, but 
what are either remembered by Bracton, or some few broken and 
scattered Reports, collected by Fitzherbert, in 7 his Abridgment 
There are also some few sums, or constitutions, relative to the law; 
which though possibly not acts of parliament, yet have obtained 
in use, as such. As,—“ de districtione scaccarii, statutum p anis 
** & cerevisse, dies communes in banco, statutum Hibemise, stab 
“ de scaccario, judicium collistrigii,” and others (ft). 

We come now to the time of Edward I. who is well stiled our 
English Justinian; for in his time the law, quasi per sahm, 
obtained a very great perfection. 

The pleadings are short indeed, but excellently good and 
perspicuous. And although, for some time, some of those 
imperfections and ancient inconvenient rules obtained; as for in¬ 
stance, in point of descents ; where the middle brother held of 
the eldest, and dying without issue, the lands descended to the 
youngest upon tfiat old rule, in the time of Henry II. “nemo 
“potest esse dominus & liaeres,” mentioned in Glanville ; at least 
if he had once received homage, 13 E. 1. Fitz. Avowry 285, 
Yet the laws did never, in any one age, receive so great and 
sudden an advancement. Nay, I think I may safely say, all the 
ages since his time have not done so much, in reference to the 
orderly settling and establishing of the distributive justice of this 
kingdom, as he did within a short compass of the thirty-five years 
of his reign; especially about the first thirteen years thereof (c). 

Indeed, many penal statutes and provisions, in relation to the 
peace and good government of the kingdom, have been since 

(«) Vide cap. I. (c) Fleta lib. 6. c. 1. s. 15. Glanr* 

(5) Barr, on SUL 39, 49. lib. T. i. 1. Blac. Coro. 4 v. oct. 485. 
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made. But, as touching the common administration of justice, 
between party and party, and accommodating of the rules, and of 
the methods and orders of proceeding, he did the most, at 
least of any king since William I.—and left the same, as a fixed 
and stable rule and order of proceeding, very little differing from 
that which we now hold and practise ,* especially as to the sub- 
stance and principal contexture thereof. 

It would be the business of a volume, to set down all the par¬ 
ticulars, and therefore I shall only give some short observations 
touching the same (a). 

First, he perfectly settled the Great Charter and Charta de 
JForesta, not only by a practice consonant to them, in the distri¬ 
bution of law and right; but also by that solemn act passed 25 
E* 1. and styled confirmationes cartarum. 

Secondly, he established and distributed the several jurisdictions 
of courts, within their proper bounds. And because this head 
has several branches, I shall subdivide the same, viz. 

1. He checked the incroachments and insolences of the pope 
and the clergy, by the statute of Carlisle. 

2 . He declared the limits and bounds of the ecclesiastical 
jurisdiction, by the statutes of drcumspecte agatis & articuli cleri. 
For note, though this latter statute was not published till Ed¬ 
ward II. yet it was compiled in the beginning of Edward I. 

3 . He established the limits of the court of common pleas ; 
perfectly performing the direction of Magna Charta , u quod com - 
muniapladta non SKQUANTGR curia nostra” in relation to B.R.; 
and in express terms extending it to the court of exchequer, by 
the statute of (irticuli super chart as, cap. 4. It is true, upon my 
first reading of the placita de banco of Edward the First, I found 
very many appeals of death, of rape, and of robbery therein; and 
therefore I doubted whether the same were not held, at least by. 
writ, in the common pleas court: but upon better enquiry, I found 
many of the records, before justioes itinerant were entered, or 
filled up, among the records of the common pleas ; which might 
occasion that mistake. 

4. He established the extent of the jurisdiction of the steward 
and marshal. Vide articuli super chartas, cap. 3. And, 

(*) Mr. Just. Blackstone has con- regulations* m the fourth volume of 
eisely, but elegantly and sufficiently bis Commentaries, from page 486 to 
enumerated the principal part of these 487 oct. 
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5. Ha also settled the bounds of inferior courts, not only of 
counties, hundreds, and courts baron ;—which he kept within 
their proper and narrow bounds, for the reasons given before; 
and so gradually the common justice of the kingdom came to be 
administered by men knowing in the laws, and conversant in the 
great courts of B . R. and C. B . and before justices itinerant j— 
but also, by that excellent statute of Westminster 1. cap. 35. he 
kept the courts of great men within their limits, under several 
penalties ; wherein ordinarily very great incroachments and op: 
pressions were exercised. ; } * 

The third general observation I make is, he did not onipex- 
plain, but excellently enforced, Magna Charta, by the statute dc 
tallagio non concedendo 9 34 E. 1. . . *i 

Fourthly, he provided against the interruption of the compoa 
justice of the kingdom, which had too commonly been affected, 
by mandates under the great seal or prjvy seal. This he did by 
the statute of articuli super chart as, cap. 6.—which interruptions, 
notwithstanding Magna Charta, had formerly been frequent in 
use (a). 

Fifthly, he settled the forms, solemnities, and efficacies of fines; 
confining them to the common pleas, and to justices itinerant; 
and appointed the place where they brought the records after their 
circuits; whereby one common repository might be kept of as¬ 
surances of lands: which he did by the statute de modo levandi 
foies, 18 E. 1. 

Sixthly, he settled that great and orderly method, for the safety 
and preservation of the peace of the kingdom, and suppressing 
of robberies, by the statute of Winton. 

Seventhly, he settled the method of tenures, to prevent mulit 
plioity of penalties, which grew to a great inconvenience; and 
remedied it by the statute of quia emptores terrarum, 18 E. 1. 

Eighthly, he settled a speedier way for recovery of ^ebts, not 
only for merchants and tradesmen, by the statutes of Acton 
Burnel and de mercatoribus, but also for other persons, by gr ant- 
ing an execution for a moiety of the lands, by elegit . 

(a) Edward enacted a law to this See Ryley, 525. This practice is de¬ 
purpose, but it is very doubtful, whe- dared illegal by the statute of North- 
ther he ever observed it. We are ampton, passed in the reign of Bd- 
sure that scarce any of his successors ward III. but still continued, like 
did. The multitude of these letters many othey abuses. There are ia- 
of protection were a ground of com- stances of it so late as the reign of 
plaint by the commons in 3 Edw. II. Elizabeth. 
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Ninthly, he made effectual provision for recovery of advowsons 
snd presentations to churches, which was before infinitely lame 
and defective by statute Westminster 2. cap. 1. 

Tenthly, be made that great alteration in estates, from 
what they were formerly, by statute Westminster 2. cap. 1. 
whereby estates of fee-simple, conditional at common law, 
were turned into bstates-tail, not removeable from the issue 
by the ordinary methods of alienation (n). Upon this statute, and 
bribe qualifications hereof, are the superstructures built of 4 
H. 7. cap. 32. 32 H. 8. and 33 H. 8. 

Eleventhly, he introduced quite a new method, both in the laws 
of Wales, and in the method of their dispensation, by the statute 
of Rutland (6). 

Twelfthly, in brief, partly by the learning and experience of 
his judges, and partly by his own wise interposition, he silently 
md without noise, abrogated many ill and inconvenient usages, 
both in his courts of justice, and in the country. He rectified 
and set in order, the method of collecting his revenue in the ex¬ 
chequer, and removed obsolete and illeviable parts thereof out of 
charge, and by the statutes of Westminster 1. and Westmin¬ 
ster 2. Gloucester, and Westminster 3. and of articuli super 
zkartas , he did remove almost all that was either grievous or 
impractical, out of the law, and the course of its administration; 


(a) By this statute Edward esta¬ 
blished a new limitation of property, 
concerning the good policy of which 
modern times have, however, enter¬ 
tained a very different opinion. Blac. 
Com. 4v. 427. Barring, on Stat. 112. 
The chief obstruction to the execution 
of justice in those times, was the power 
of the great barons j and Edward was 
perfectly qualified, by his character 
and abilities, to keep those tyrants in' 
awe, and to restrain their illegal prac¬ 
tices. This salutary purpose was ac¬ 
cordingly the great object of his 
attention $ yet he was imprudently 
led into a measure which tended very 
moch to increase and confirm their 
exorbitant authority. He passed the 
statute of Westminster, which by al¬ 
lowing them to entail their estates, 
taade it impracticable to diminish the 
property of the great families, aud of 
consequence left them every mean of 
increase and acquisition. 


By the words of the statute dedonis, 
a perpetuity was created,and the donee 
was restrained either from alienation 
or forfeiture. In a short time it was 
manifest that this restriction, was not 
only inconsistent with the reasons of 
the common law, but repugnant to 
every idea of sound policy. The great, 
however, were unwilliug to make any 
parliamentary alteration in the law, 
and therefore the judges,in the time of 
Edward IV. encouraged the finesse of 
a common recovery, in order to bar 
the entail; the judges conceiving the 
case of a common recovery not to be 
within the operation of toe statute. 
Auother wound given to these perpe¬ 
tuities was, by the statute 4 H. VII. 
cap. 24. which made a fine with pro¬ 
clamations* a bar to the issue in tail, 
and so repealed that clause of the 
statute de donis , quod finis ipso jure sit 
nutlus . See note (C) on cap. 8. 

O) See post. cap. 8. 


Q 



19< 


THE HISTORY OF THE 


and substituted such apt, short, pithy, and effectual remedies and 
provisions, as by the length of time, and the experience had of 
their convenience, have stood ever since, without any great al¬ 
teration ; and are now, as it were, incorporated into, and become 
a part of the common law itself. 

Upon the whole matter, it appears, that the very scheme, 
mould and model of the common law, especially in relation to the 
administration of common justice, between party and party, as it 
was highly rectified and set in a much better light and order by 
this king, than his predecessors left it to him; so in a very great 
measure it has continued the same in all succeeding ages, to this 
day ( a ). So that the mark, or epocha, we are to take for the tree 
stating of the law of England, what it is, is to be considered, 
stated, and estimated, from what it was when this king left it. 
Before his time, it was in a great measure, rude and unpolished, in 
comparison of what it was, after his reduction thereof. And on 
the other side, as it was thus polished and ordered by him, so has 
it stood hitherto, without any great or considerable alteration; 
abating some few additions and alterations which succeeding 
times have made, which, for the most part, are in the subject 
matter of the laws themselves, and not so much in the rules, 
methods, or ways of its administration. 

As I before observed some of those many great accessions to 
the perfection of the law under this king, so I shall now observe 
some of those boxes or repositories, where they may be found; 
which are of the following kinds, viz. 

First, the acts of parliament in the time of this king; which 
are full of excellent wisdom and perspicuity, yet brevity. But of 
this, enough before is said. 

Secondly, the judicial records in the time of this king. I shall 
not mention those of the chancery, the close-patent and charter- 
rolls, which yet will very much evidence the learning and judg¬ 
ment, of that time : but I shall mention the rolls of judicial 
proceedings, especially those in the king’s bench and common- 
pleas, and in the eyres. I have read over many of them, and do 
generally observe, 

1. that they are written in an excellent hand. 

(a) Blac. Com. 4 v. 427. There Henry VIII. there happened very 
cannot be a better proof of the ex- few, and those not very considerable 
cellcnce of Edward's constitutions, alterations in the legal forms of pro- 
than that from his time to that of ceedings. 
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2. That tlife pleading is very short, but very clear and 
■perspicuous ; neither loose or uncertain, nor perplexing the 
matter either with impropriety, obscurity, or multiplicity of words. 
They are clearly and orderly digested, effectually representing 
the business that they intend ( a ). 

3. That the title and the reason of the law upon which they 
proceed, (which many times is expressly delivered upon the 
record itself) is perspicuous, clear, and rational. So that their 
SHORT AND PITHY PLEADINGS AND JUDGMENTS, do far better 
render the sense of the business, and the reasons thereof, than 
•4bo9e long, intricate, perplexed, and formal pleadings, that often¬ 
times, of late, are unnecessarily used. 

Thirdly, the reports of the terms and years of this king's time, 
a few broken cases whereof, are in Fitzherbert's Abridgment. 
•But we have no successive terms or years thereof, but only ancient 
manuscripts, perchance, not running through the whole time 
of this king. Yet they are very good, but very brief. 
Either the judges then spoke less, or the reporters were not so 
ready-handed, as to take all they said. Hence this brevity makes 
them the more obscure. But yet in those brief interlocutions, 
between the judge and the pleaders, and in their definitions, there 
appears a great deal of learning and judgment. Some 
of these reports, though broken, yet the best of their kind, are in 
Lincoln’s-Inn library. 

Fourthly, the tracts written or collected in the time of this 
wise and excellent prince; which seem to be of two kinds, viz. 
such as were only the tractates of private men, and therefore had 
no greater authority than private collections, yet contain much of 
the law then in use]; as Fleta, the Mirror, Britton, and Thornton; 
or else, secondly, they were sums, or abstracts, of some particular 
parts of the law; as, Nova Narraliones, Magna et Parva, Cadit 
Assisa summa , De Bastardia summd: by all which, compared 
even with Bracton, there appears a growth and a perfecting of 
the law into a greater regularity and order (6). 

(&) “ It is worthy of observation, forms of the Register of original writs, 
(rays sir Edward Coke) that in the were then punctually observed, and 
reigns of Edward the Second, Edward matters in law excellently debated and 
the First, and upwards, the pleadings resolved.” 1 Inst. 304. a. 
were plain and sensible, but nothing ( b ) The chief advantage which the 

curious ; evermore haviug chief re- people of England reaped, and still 
spcct to the matter, and not to forms continue to reap, from the reign of 
of words. But even iu those days, the this great prince, was the correction, 
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And thus much shall serve for the several periods, or growth, 
of the common law, until the time of Edward I. inclusively. 
Wherein having been somewhat prolix, I shall be the briefer in 
what follows; especially seeing that from this time downwards, 
the books and reports printed, give a full account of the ensuing 
progress of the law. 


extension, amendment, and establish¬ 
ment of the laws, which Edward main¬ 
tained in great vigour, and left much 
improved to posterity $ for the works 
of wise legislators commonly remain, 
while the acquisitions of conquerors 
often perish with them. This merit 
has justly gained to Edward, the ap¬ 
pellation of the English Justinian. 
Not only the numerous statutes 
passed in his reign, touch the chief 
points of jurisprudence, and, ac¬ 
cording to sir Edward Coke,* truly 
deserve the name of establishments, 

• f In 


because they were more constant, 
standing, and durable laws than any 
made since i but the regular order of 
his administration, gave an opportu¬ 
nity to the common law to refine it¬ 
self, and brought the judges to a cer¬ 
tainty in their determinations, and the 
lawyers to a precision in their plead¬ 
ings. . il 

For the tracts mentioned by Sir 
Matthew Hale, and those " sums oir 
abstracts ” to which he alludes, the 
student will find sufficient iufopM? 
tioo, in Nich. hist, libra. 

• : f 

t. 156. 
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CHAP. VIII. 

'•"M 

A brief continuation of the progress of the lam, from the time 'of 
king Edward II. inclusive, down to these times . 


Having in the former chapter, been somewhat large in discoura-* 
ing of the progress of the laws, and the incidental additions they 
received in the several reigns of king William II. king Henry I, 
king Stephen, king Henry II. king Bichard I. king John, kipg 
Henry III. and king Edward I.—I shall now proceed to give a 
brief account of the progress thereof, in the time of Edward II. 
and the succeeding reigns, down to these times. 

Edward II. succeeded his father. Though he was an unfortu* 
nate prince, and by reason of the troubles and unevenness of his 
reign, the very law itself had many interruptions, yet it held its 
current, in a great measure, according to that frame and state 
that his father had left it in. 

Besides the records of judicial proceedings in his time, many 
whereof are still extant, there were some other things that oc¬ 
curred in his reign, which give us some kind of indication of the 
state and condition of the law during that reign. As, 

First, the statutes made in his time, especially that of 17 E. 2. 
stiled DB prerogativa regis ; which though it be called a 
statute, yet for the most port is but a sum, or collection, of certain 
of the king's prerogatives, that were known law long before. As 
for instance, the king’s wardship of lands IN capite, attracting 
the wardship of lands held of others ; the king’s grant of a manor, 
not carrying an advowson appendant, unless named; the king’s 
title to the escheat of the lands of the Normans, which was in use 
from the first defection of Normandy under king John; the king’s 
title to wreck, royal fish, treasure trove, and many others ; all of 
which were ancient prerogatives to the crown (a). 

(a) Vide Barring, on Stat. 179. ieq. —Bacon ouSeld. c. 64. fo. 137. says 
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Secondly, the reports of the years and terms of this king’s 
reign. These arc not printed in any one entire volume, or in any 
series or order of time; only in some broken cases thereof in 
Fitzherbert’s Abridgment, and in some other books dispersedly. 
Yet there are many entire copies thereof abroad, very excellently 
reported; wherein are many resolutions agreeing with those of 
Edward the First’s time. The best copy of these reports that I 
know now extant, is that in Lincoln’s-lnn library, which gives a 
fair speoimen of the learning of the pleaders and judges of that 
rime (a). 

King Edward III. succeeded his father. His reign was long; and 
UNDER IT THE LAW WAS IMPROVED TO THE GREATEST 
HEIGHT. The judges and pleaders were very learned, an & the 


that they were collated by agreement 
between Ed. II. and bis people, and so 
the summary, became, as it were, a 
statute to future times. 

(a) See the first volume of the Year- 
Books, edit. 1678. intituled, “Lesrc- 
“ ports des cases argue & adjudge in le 
“temps del’ roy Edward le second. 
“ Solonq $ les ancient manuscripts ore 
“ remanent en les maines de sir Jchan’ 
« Maynard chevalcr, seijeant de la ley 
“ ad sa tres excellent majesty le roy 
“■Charles le aecond.**—This is the old 
book of reports “of the years and 
“terms” of Edward the Second, to 
which Hale alludes; and it is probable 
that these reports were first published 
in consequence of his recommenda¬ 
tion, In the case of Sachevcrell and 
Frogatt, Mich. 23 Car. II. reported in 
fiSaund. 367- 1 Vent. 148. 161. 2 

Keb. 798. 819. 833. 839. T. Raym. 
213. Mr. Sclden, to whom knowledge 
of this kind was perfectly familiar, 
says the compiler of these reports was 
one Richard de Winchedon, who lived 
m the reign of Edward 11.—There is 
some small variation in the copies. 
Seld. Dissert. Flet 528. 529. Ten vo¬ 
lumes Of UlC YEAR-BOOKS, Or OLD RE¬ 
PORTS, beginning with the reign of 
Edward the Third, and ending with 
that of Henry the Eighth, were print¬ 
ed by subscription in the year 1679. 
To these were afterwards added, the 
cases which were determined, in the 
time of Edward the Second, and col¬ 
lected by Serjeant Maynard. This va¬ 
luable collection was produced from 


the joint labours of many learned net; 
of men who were particularly chose* 
to take notes of alt that judicially oc¬ 
curred and was decided. These notes 
were not only communicated to, but, 
if they required it, were corrected by, 
the j udges. Plowden, one of tbe roost 
valuable of our reporters, says, that 
these books were collected by four 
able men, especially appointed for tbe 
purpose, and who were annually re¬ 
warded by the king. See pref. S. Rep. 
Dugd. cap. xxiii. Nicholson, iii. 178. 
Tyrrel. Int. ci. Mr. Justice Blackstsae 
says they “ were taken by the protho- 
“ notaries, or chief scribes of tbe court, 
“at the expence of the crown, and 
“ published annually, whence 4hey are 
“ known under the denomination of 
“ the Year-Books.” Com. I v. 7i. 
This opinion may be right, but the 
learned judge has omitted to make men* 
tion of the authority which’induced 
him to entertain it. bir Edward Coke, 
in the preface to his Third Report, 
remarks, that “ the kingsof this realm, 
“that is to say, E. 3. U. 4. H. 5. H.6. 
“ E. 4. R. 3. and H. 7. did select and 
“appoint four discreet and learned 
“ professors of law, to report tbe judg- 
“ meets aud opinions of the reverend 
“judges:” but takes no notice of their 
being either “ the protbonotaries” or 
“ chief scribes of the courtor that 
their reports were “published annu- 
“ally.” “Out of these old fields 
“ (adds Sir Edward) springs the new 
“ corn.” 
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pleadings are somewhat more polished than those in the lime of 
Edward I.—Yet they have neither uncertainty, prolixity, 
nor obscurity. They were plain and skilful ; and in the 
rules of law, especially in relation to real actions, and titles of 
inheritance, very learned and excellently polished, and 
exceeded those of the time of Edward I.: so that at the latter 
end of this king’s reign, the law seemed to be near its meridian(a). 

The reports of this king’s time, run, from the beginning, to the 
end of his reign; excepting some few years between the 10th 
and 17th, and 30th and 33d years of his reign. But those 
omitted years are extant in many hands, in old manuscripts (&)• 

The book of assizes is a collection of the assizes that hap¬ 
pened in the time of Edward III. being, from tbe beginning to 
the end, extracted out of the books and assizes of those that at¬ 
tended the assizes in the country (c). 

The justices itinerant, continued by intermitting vicissitudes, 
till about the 4th of Edward III. and some till the 10th of Ed¬ 
ward III. Their jurisdiction extended to pleas of the crown, or, 
crkninal causes, civil suits and pleas of liberties, and quo war¬ 
rantors. The reports thereof are not printed, but are in many 
hands in manuscript, both of the times of Edward I. Edward II. 
and Edward III. full of excellent learning. Some few broken 
reports of those eyres, especially of Cornwall, Nottingham, North¬ 
ampton, and Derby, are collected by Fitzherbert in his Abridg¬ 
ment. 

After the 10th of Edward III. I do not find any justices errant 
ad comrminia placita, but only ad placila forest/e. Other things, 
that concerned those justices itinerant, were supplied and transacted 
in the common bench for commimia placita ;—in the king’s bench 


(m) 44 In the reign of Edward III. 
44 pleadings (in the opiuion of sir Ed- 
44 ward Coke) grew to perfection, 
44 both without lameness and curiosity ; 
“for then the judges and professors of 
44 the law, were excellently learned, 
44 and then knowledge of the law flou- 
44 rished: the serjeants of the law, &c. 
44 drew their own pleadings, and there- 
44 fore, truly said that reverend justice 
44 Thiming, in the reign of Henry IV. 
44 that in the time of Edward 111. the 
44 law was in a higher degree than it 
* 4 had been any time before $ for bc- 
44 fore that time the manner of plead- 


44 ing was but feeble, in comparison of 
44 that it was afterwards, in the reign 
44 of the same king. , ’—1 Inst. 304. b.— 
and yet in the case of Hcring v. Black- 
low, Cro. El. 30. the justices arc stat¬ 
ed to have said, that in the time of 
Ed. 111. the judges had no great re¬ 
gard to pleading. 

( b ) Probably they were all printed 
in Maynard’s edition of the Year- 
Books. 

(e) Vide 44 Le Livrc dcs Assises,” 
w hich is the fifth volume of the Year- 
Books, ed. 1679. 
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and exchequer for placita de Ubertatibus ;—and before justices of 
assize, nisi prius, oyer and terminer , and gaol delivery, for assizes 
and pleas of the crown. 

And thus much for the law in the time of Edward III. (A) 
Richard II. succeeding his grandfather, the dignity of the law, 
together with the honour of the kingdom, by reason of the weak¬ 
ness of this prince, and the difficulties occurring in his govern¬ 
ment, seemed somewhat to decline; as may appear by 

(A) The old Gothic powers of electing the principal subordinate magis¬ 
trates, the sheriffs, and conservators of the peace, were taken from the people 
in the reigns of Edward II. and Edward HI. and justices of the peace esta¬ 
blished instead of the latter; whose jurisdiction can only be taken away by 
express words. 3 T. R. 279. In the reign also of Edward the third, the 
parliament “ is supposed most probably to have assumed its present form, 
“ by a separation of the commons from the lords.” It is remarked by aa 
elegaut historian *, that conquerors, though usually the bane of hamaa 
kind, proyed often, in the feudal times, the most indulgent of sovereigns. 
They stood most in need of supplies from their people ; and not being able 
to compel them by force to submit to the necessary impositions, they were 
obliged to make them some compensation, by equitable laws and popular 
concessions. This remark is in some measure, though imperfectly, justified 
by the conduct of Edward III. He took no steps of moment, without con¬ 
sulting his parliament, and obtaining their approbation, which he afterwards 
pleaded as a reason for their supporting his measures i. The parliament 
therefore rose into greater consideration during his reign, and acquired a 
more regular authority than in any former times % and even the house of 
commons, which, during turbulent and factious periods, was naturally op¬ 
pressed by the greater power of the crown and barons, began to appear of 
some weight in the constitution. 

The statute, for defining and ascertaining treasons, was one of the first 
productions of this new-modelled assembly. One of the most popular laws 
enacted by any prince, was the statute which passed in the twenty-fifth of 
this reign £, and which limited the cases of high treason, before yague and 
uncertain, to three principal heads, —the conspiring the death of the king* 
the levying war against him, and the adhering to bis enemies $ and thejodges 
were prohibited, if any other cases should occur, from inflicting the penalty 
of treason, without an application to parliament. The bounds of treasoa 
were indeed so much limited by this statute, which still remains in force 
without any alteration, that the lawyers were obliged to enlarge them, and 
to explain a conspiracy for levying war against the king, to be equivalent 
to a conspiracy against his life ; and this interpretation, seemingly forced, 
has, from the necessity of the case, been tacitly acquiesced in. Mr. Justice 
Blackstonc has enumerated some other legal improyements, which were 
effectuated under the auspices of this brave and indulgent sovereign 

• Dr. Robertson's Hist. Scot. lib. 1. $ Chap. V. 

t Cotton’s Abridg. p. 108,1*0. $ lilac. Com. 4v. 428. 
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comparing the twelve last years of Edward III. commonly called 
juadragesms, with the reports of king Richard II. wherein appears 
i visible declination of the learning and depth of the judges and 
pleaders. 

It is true, we have no printed, continued report, of this king's 
teigB. But I have seen the entire years and terms thereof, in a 
nanu script, out of which, or some other copy thereof, I suppose 
Fitzherbert, abstracted those broken cases of this reign, in his 
Abridgment. 

In all those former times, especially from the end of Edward III. 
sack to the beginning of Edward I. the learning of the common 
aw consisted principally in assizes.and real actions. Rarely 
iras any title determined in any personal action; unless in cases 
>f titles to rents, or services, by replevin. And the reasons there¬ 
of were principally these, viz. 

First, because these ancient times were great favourers of the 
POSSESSOR; and therefore, if about the time of Edward II. a 
lisseisor had been in possession, by a year and a day, he was not 
jo be put out, without a recovery by assize. Again, if the disseisor 
iad made a feoffment, they did not countenance an entry upon 
he feoffee, because thereby he might lose his warranty, which he 
right save, if he were impleaded in an assize or writ of entry. 
By this means, real actions were frequent, and also assizes. 

Secondly, they were willing to quiet men’s possessions. And 
herefore after a recovery, or bar, in an assize or real action, the 
>arty was driven to an action of a higher nature. 

Thirdly, because there was then no known action, wherein a 
mbbob could recover his possession, other than by an assize or a 
wal action. For till the end of Edward IV. the possession was 
wt recovered in ah ejectimuzfirma ,; but ONLY DAMAGES. 

Fourthly, because an assize was a speedy and effectual remedy 
o recover a possession; the jury being ready impanelled and at 
he bar, the first day of the return. And although by disusage, 
he practicers of law, are not so ready in it, yet the course thereof, 
n those times, was as ready and as well known to all professors 
if the law, as the course of ejections Jirma is now (B). 

(B) “All the law concerning disseisins existed and was in practice prior to 
he assize of novel ditseitin . The assize was introduced, probably from the 
Mage of Normandy, for the Grand Coutumier treats of assizes in or before the 
*eign of Henry the second. Glanville, who wrote in that reign, calls the great 

R 



202 


THE HISTORY OF THE 


assize a benefit clementiam principis de coneilio procerum popuHs Multan ».” 
And the Mytrour * says “ Glanville introduced it” 

Seisin is a technical terra, to deter the completion, of that investiture, by 
'which the tenant was admitted into the tenure * and without which uo free¬ 
hold could be constituted or pass. Sciendum eetfeudum, cine mveetiiuri , nolle 
modo conttilui pone. 

Deisseisin therefore must mean, some way or other, turning the tenant out 
of his tenure $ usurping his place and feudal relation. At this time no tenant 
could alien without licence of the lord. , When the lord consented, the only 
form of conveyance, was by feoffment publicly made, coram paribus curie, 
with the lord's concurrence. Homage or fealty was solemnly sworn; and 
suit of court and services were frequently done. The freeholder represented 
the whole fee ; did the duty to the lord; and defended the whole fee against 
strangers. 

The freehold never could be in abeyance, because the lord could never be 
at a loss to know, upon whom to call as his tenant; nor a stranger to know 
against whom to bring his praecipe . From the necessity of there being always 
a visible tenant of the freehold, and the notoriety who acted, and did suitaad 
service as such, many privileges were allowed to innocent persons, deriving 
title from the freeholder de facto. 

If the disseisor died after one year’s nonclaim, the descent to his heir gave 
him the right of possession, and took away the true owner’s entry. The 
stat. of 32. H. 8. cap. S3, requires five year’s nonclaim. The feoffee of a dis¬ 
seisor acquired title of possession at this time by one year’s nonclaim. The 
descent to his heir remains privileged as it was at common law * for the 32. 
Hen. 8. cap. S3, extends not to any feoffee of the disseisor, immediate or 
mediate. The feoffee of a disseisor was favoured, because he came innocently 
into the tenure, by a solemn public investiture, with the lord’s concurrence. 

But the statute “quia tempores terrarum ”+ (which took away subinfeuda¬ 
tions, and gave free liberty of alienation to the tenants of subjects, and to 
those who held of the king, as of an honour or manor) and other statutes 
which extended the power of alienation to the king’s tenant tfi ctrpUe ; the 
frequent releases of feudal services; the statutes of uses, and of wills i and, 
at last, the total abolition + of all military tenures, have left us little but the 
names of feoffment, seisin, tenure, and freeholder, without any precise know¬ 
ledge of the thing originally signified by those sounds. The idea which mo¬ 
dern times annerto freehold or freeholder, is taken merely from the dura¬ 
tion of the estate. Copyholds, and the customary freeholds in the North, re¬ 
tain some faint traces, in imitation of the old system of feudal tenures. It is 
obvious, how a man may visibly be the copyholder or customary freeholder 
de facto, in prejudice of the rightful tenant. It is obvious too, that usurp¬ 
ing such a tenure, is a different fact from the naked possession or occupation 
of the land. But whoever will look into the practice of other countries* 
where tenures subsist with all the solemnities of feoffments and seisins, upon 
every change of a tenant, by descent or alienation, and upon every usurpa¬ 
tion of the real right, will easily comprehend, that at the time alluded to, it 
might be as notorious who was the feudal teuant de facto, as who is now dr 
facto incumbent of a living, or mayor of a corporation. 

• C. 2. Sec. 25. pa. 150. Edit. 1642. t 18 E. 1. $ 12. C. c. 23. and 13. C. f. c. T. 
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Disseisin was a complicated fact, and differed from dispossessing 1 . The 
freeholder by disseisin, differed from a possessor bj wrong. Bracton, De 
Jssis* Nova Dineysina, puts many cases of possession wrongfully taken, which 
he calls intrusion, because there is no disseisin. “ Posse ssio qua nuda est 
saunas, ei sine atiquo vestimento; qua dicilur irdrusio." Vestimento is seisin, 
investiture; (from whence the Saxon term vest) a metaphor which the feu¬ 
dists took from clothing, and by which they meant to intimate, “ that naked 
possession was clothed with all the solemnities of a feudal tenure.” A parti¬ 
cular tenant, according to feudal notions, was in, as of the seisin of the fee, 
of which his estate was a part. If he aliened the fee (which he could only 
do by solemn feoffment, with the concurrence of the lord of whom the fee 
was held), he forfeited his particular estate, for haring betrayed the seisin 
with which he was entrusted. But on account of the privity and confidence 
between him and the reversioner, and the notorious solemnity of the act of 
investiture, his feoffment disseised the reversioner. 

Bracton, who wrote in the reign of Henry III. before tenants could alien 
without licence, mentions the disseisin in th is case as a necessary consequence, 
and as a thing which could not possibly be otherwise. 

“ Item facit quis Disseysinam, cum quis in seysina fuerit ut de libero tene- 
“ mento & ad vitam, vel ad terminura annorum, vel nomine custodies, vol 
“aliquo alio raodo; alium feoffaverit, in prejudicium veri domini, & fecerit 
“alteri liberum teneroentum; cum duo siinul & scmcl , de eodem teneraento 
in solidum, esse non possunt in seysioa.” He considers it as impossible 
for the true tenant not to be put out, when another actually came into his place* 

So late as the Sid of Eliz. in the case of Matheson v. Trot, 1 Leon. 209, the 
distinction upon which the judgment turns is, “that Henry Denny gained a 
“wrongful possession in fee; but did not gain any seisin, so no disseisor, 
“thereforethe descent to his heir is not privileged.” Nobody can disseise 
the king; neither can any one be disseised to the use of the king. The king 
may be wrongfully dispossessed: but the intruder’s injurious possession is 
sbsesUiquo vestimento , and called intrusion. The king cannot be made a dis¬ 
seisor, not because it is wrong, for be may, in fact, withhold the possession 
of land from a subject, contrary to right. But the reason seems, according 
to the feudal system, to be this : A subject never could stand in the king's 
seisin or tenure; and the king never could be in the feudal relation of a sub¬ 
ject. By that policy, all real property was held mediately or immediately of 
the king. In the king himself, all real property was allodial. The precise 
definition of what constituted disseisin, which made the disseisor, the tenant 
to the demandant’s pracipe , though the right owner’s entry was not taken 
away* was once well known; but it is not now to be found. The more we 
read, unless we are very careful to distinguish, the more we are confounded. 
For, after the assize of novel disseisin was introduced, the legislature, by 
.many acts of parliament, and the courts of laws by liberal constructions, in 
furtherance of justice, extended this remedy, for the benefit of the owner, 
to every trespass or injury done to bis real property; if by bringing his 
assize he thought fit to admit himself disseised. 

It lay against advisers, aiders, or abettors, who were not tenants. Co. Lit. 
130 . b. It lay against the tenant who was no disseisor; as the heir of a dis¬ 
seisor or bis feoffee. Stat. Gloucester. It lay for the owner, against the 
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disseisor of the disseisor. The tenant's not being ready to pay renUseck when 
demanded, was, for the benefit of the owner's remedy, a disseisin. Lit. sect 
233. It lay for outrageous distress. 2 Inst. 418. It lay against guardian, 01 
particular tenant, who made a feoffment, as well as against their feoffees 
2 Inst. 413. The slat, of Westm. 2. c. 25. extends it to a man's depasturing 
the ground of another; or taking fish, in his fishery. If one receives m; 
rent without my consent, I may elect to make him a disseisor. Style 407 
If a guardian assigns dower to a woman not dowable, the owner may elect to 
make her a disseisor, 24 Ed. 3. 43. cited in Cro. Car. 203. In a word, for th< 
sake of the remedy, as between the true owner and the wrong doer, to pa 
nish the wrong $ and, as between the true owner and naked possessor, to tr 
the title, the assize was extended to almost every case of obstruction to ai 
owner's full enjoyment of lands, tenements, or hereditaments. 

The reports of assize can only relate to cases where the owner admits him 
self disseised. 

The law books treat of disseisin, with a view to the assize; which was thi 
common method of trying titles, till ejectment came in use. 

Littleton, who wrote long after the remedy by assize was enlarged by statute 
and by equitable construction, speaks of disseisins principally as between 
the owner and trespasser or possessor, with an eye to the remedy by assise. 

These are the common authorities from whence descriptions have beet 
cited of a disseisin. The definitions in the books, though very imperfect, savotti 
often of that which originally was an actual disseisin in spite of the owner. 

Littleton in sect 279, defines disseisin with an &c. “Where a man eaten 
44 into lands or tenements, where his entry is not congcable, and ousteth bin 
44 which hath the freehold, &c." The comment says, 44 Every entry is uodis 
44 seisin, unless there be an ouster of the freeholdaud Co. Lit. 153. b.says 
44 Disseisin is putting a man out of seisin, and ever implies a wrong: but dia 
4< possesion or ejectment is putting out of possession, and may be by righ 
44 or wrong. Disseisin est un personal trespass de tortious ouster del seism.** 

Though the term 44 disseisin," used, happens to be the same, the thing signi 
fied by that word, as applied to the two cases of actual disseisin, or disseisin b 
election, is very different. The distinction of disseisin at election, is mail 
in the case of Blunden v. Baugh, Cro. Car. 303. The three Judges, with wboc 
agreed the four Judges of the Common Pleas, argued and held, 44 that tlx 
44 lessee for years of the tenant at will, was a disseisor at the election or mu 
“original lessor, for the sake of his remedy, but never could be looked 
44 upon as the freeholder, or a disseisor in spite of the owner, or with regard 
44 to third persons." If a praecipe was brought against him, he might say, “I 
44 am not teuant to the freehold." When the easy specific remedy was by 
assize, where the entry was not taken away, the injured owner might, forhii 
benefit, elect to consider the wrong as a disseisin. So, since an ejectment if 
become the easy specific remedy, he may elect to call the wrong a dispossession 

Where an ejectment is brought, there can be no disseisin; because the plain¬ 
tiff may lay his demise when his title accrued, and recover the profits from the 
time of the demise. The entry confessed is previous to making the lease; but 
there is no real or supposed re-entry after the ejectment complained of. If it 
was considered as a disseisin, no mesne profits conld be recovered without 
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u actual re-entry. If the lessee for life or years makes a feoffment, the lessor 
may still distrain for the rent, or charge the person to whom it is paid, as a 
receiver, or bring an ejectment, and choose whether he will be considered as 
dineM. Metcalf on the demise of Kynaston v. Parry and others, a case 
reserved at Salop assizes, 25th March 1742, for the opinion of the Court of 
Exchequer (who gave judgment in it on the 24th of NoYcraber 1743), was 
thus: Tenant in tail of lands leased by his father to a second son, for lives, 
(under a power) opon his father’s death received the rent from the occupier, 
es owner, and as if no such lease had been made, during his whole life. He 
suffered a common recovery. It was bolden, “ that this was only a disseisin 
“-©f the freehold at election $ that therefore he could not make a good tenant 
“ to the pracipc.'* And the recovery was adjudged bad. 

Sxcept the special case of fines with proclamations, which stands entirely 
mpondistinct grounds, the construction of the stat. of 4 Hen. 7. c. 24. one can 
^^Mce suggest a case where the true owner, whose entry is not taken away, 
ttssaj not elect, by pursuing a possessory remedy, to be deemed as not having 
been disseised. 

The consequence of actual disseisins, considered as such, continue law to 
Ibisdiy. The disseised cannot dispose or devise; the descent takes away his 
*«**ry. There are two cases cited in the case of Blunden v. Baugh, material 
to this point. Pously v. Blackman, B. R. Trin. 18. Jac. Rot. 1230. Palmer 
*Ol» The case, in effect and operation, was this: Tenant at will made a 
for years: the origiual lessor devised. Though the lease by tenant at 
at the election of the original lessor was a disseisin, yet they adjudged 
devise good ; because he had not elected to admit himself disseised, and 
^ making a will intimated the contrary. 

-Another case was in the 14th of Eliz.—Sir Ambrose Cone, of his own head, 
^*Mered into lands of Sir William Hollis, and paid Sir William, afterwards, a 
^^rtainreot,claiming to hold as tenant at will, and died. His heir entered ; upon 
^Hom Sir William entered. It was adjudged, “that at the election of Sir 
** William, Sir Ambrose was a disseisor; but as Sir William had not determined 
** his election before the death of Sir Ambrose, and entered upon his heir, it was 
** no disseisin, and consequently the descent no bar to bis entry.” 

In the case of Pousley v. Blackman, Palmer 205, it is said, “If a disseisee 
€| devise and afterwards enter, the devise is good.” ThisJ)odderidge denied, 
tad said there must be a new publication ; which seems right, if there ever 
Was a disseisin * for where an actual entry is necessary, it will not make good a 
conveyance made before: as was holden inB. R. & Dom. Proc. in the case 
of Berrington v. Parkhurstf. The actual entry could not support the lease 
made before. Yet in Salk. 237 £, it is agreed, “ the devise is good, because he 
was seised ab initio, so as he might bring trespass :” s. c. he never was disseised 
at all,, by hiselection; and he might make that election, without an entry; 
he might bring his ejectment, he might bring trespass, without a re-entry. If 
it was not for this doctrine of election, what a coudition would men be ini 
In the case of Pously v. BSackman, there was no entry ; and after much ar¬ 
gument, it was at last resolved, unanimously, by the whole Court, from the 


• Cro. Jac. 659. S. C. 
t A. D. 1738. 


$ Bunter v. Coke. 
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inconveniences which would be introduced if a lessee* by a secret contract with 
a stranger* could defeat the will of his lessor, “ that tbe devise was good,” and 
that the owner, by making a devise* shewed his election not to be disseised. 

Taking possession under a judgment in ejectment, never can be a disseisin of 
the freehold. Suppose it a real proceeding, the termor of a disseisee might, at 
the old law, recover against the disseisor. He migb t recover against the feoflee 
of his lessor; but he never could thereby become a disseisor of the freehold; he 
never could be other than a termor, enjoying, in the nature of a bailiff* by vir¬ 
tue of a real covenant. In respect of a freehold, his possession enured always 
by right, and never by wrong. If the lessor had infeoffed, it enured to the 
alienee; if the lessor was disseised and might enter, it enured to the disseisee; 
if his entry was taken away, it enured to the heir or feoffee of the disseisor, who 
in that case had the right of possession. 

Suppose the proceeding* as it is, a fictitious remedy $ then in truth and sub¬ 
stance a judgment in ejectment, is a recovery of the possession, not of the seisin 
or freehold, without prejudice to the right* as it may afterwards appear* even 
between the parties. He who enters under it, in truth and substance can only 
be possessed, according to right, proul lex pottulat. 

If he has a freehold, he is in as a freeholder. If he has a chattel-interest, ho 
is in as a termor; and in respect of the freehold, his possession enures according 
to right. If he has no title, he is in as a trespasser ; and without any re-entry 
by the true owner, is liable to account for the profits. 

The true owner may enter upon a disseisor, but after judgment in ejectment, 
an actual entry would not be permitted. An ejectment is a possessory remedy, 
and only competent where tbe lessor of the plaintiff may enter. Therefore it is 
always necessary for the plaintiff to shew, that his lessor had aright to enter* by 
proving a possession within twenty years, or accounting for the want of it, 
under some of the exceptions allowed by the statute. Twenty years advene 
possession is a positive title to the defendant; it is not a bar to the action or re¬ 
medy of the plaintiff only, but takes away his right of possession; and every 
plaintiff in ejectment must shew a right of possession, as well as of property # . 

There is an excellent analysis of real actions, in the first volume of Comyns’i 
Digest; after which the student may consult Fitzherbert's Natura Brevinm, 
with Sir Matthew Hale's Commentary, and the tenth and eleventh chapters of 
the third book of Mr. Justice Blackstone’s Commentaries. 

In addition to our author's progress of the law under the reign of Richard 
the Second, it is proper to remark, that the statutes of preemumire * for 
effectually depressing the civil power of the pope, were the work of this and 
the precedent reign. The establishment also of a laborious parochial clergy, by 
the endowment of vicarages out of the overgrown possessions of the monas¬ 
teries, added lustre to the close of the fourteenth century ; though the seeds of 
the general reformation which were thereby first sown in the kingdom* were 
almost overwhelmed by the spirit of persecution introduced into the laws of tbe 
land by the influence of the regular clergy +. It was usual at this time foj the 
Church, that they might elude the mortmain act J, to make their votaries leave 

• See the case of Taylor, ex dm. At- 13 Ed. 1. c. 32. 18 Ed. 1 . st. 1 . c. 3. ft 

k}ns v. Horde, passim, 1 Burr. 60. Ed. 1. st. 2. 34 Ed. 1. st. 3. 18 Ed.3. 

t Blac. Coni 4 v. 438. st. 3. c. 3. 15 R. S. c. I. 

* M. C. 9 II. 3. c. 36. 7 Ed. 1. st. S. 
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Touching the reports of the years and terms of Henry IV. 
and Henry V. I can only say, they do not arrive, either in the 
nature of the learning contained in them, or in the judiciousness 
and knowledge of the judges and pleaders, nor in any other 
respect, arise to the perfection of the last twelve years of Ed¬ 
ward m. 

But the times of Henry VI. os also of Edward IV. Ed¬ 
ward V. and Henry VII. were times that abounded with learning 
and excellent men. There is little odds in the usefulness or 
Learning of these«books; only the first part of Henry* VI. is 
more barren, spending itself much in learning of little moment, 
and now out of use. But the second part is full of excellent 
learning (C). 

land* in trust to certain persons, under whose names the clergy enjoyed the 
benefit of the bequest. The parliament stopped thejirogressof this abuse * : 
To die without bestowing a portion of worldly wealth to piops uses, was 
held an indirect fraud on the Church, which she punished by taking the ad¬ 
ministration of the effects into her own hands. This however was peculiar 
to England, and seems to have been the case here only, between the reigns 
Henry III. and Edward III. when the Bishop took a portion of intestate 
estates, for the advantage of the church and poor, instead of distributing it 
among the next of kin. In France, the lord of the fief, seems to have taken 
the whole spoil t. The greatest novelty introduced into the civil govern¬ 
ment during this reign, was the creation of peers by patent. The lord 
Beauchamp of Holt, was the first peer who was advanced to the house of 
lords in this manner. Though he was summoned, he never sat. His patent, 
however, could never have been deemed valid, because Michael do la Pole, 
was the lord Chancellor who affixed the seal to it, which had been before 
taken from him by act of parliament, and he declared incapable of ever hav¬ 
ing it again. This, then, was a single and ineffectual attempt to create a new 
peer, without the assent of parliament, which was the usual way $ above 
thirty having been made so in that very reign. His successors werqjtoo wise 
to follow this example, for every barony newly created, till the union of the 
Roses,, which were about fourteen, were every one of them, as appears on 
the face of the patents, by authority of parliament, if we except two or 
three; and even these, on a close examination, will appear not to be new 
baronies, but re-grants of old feudal baronies by tenure; which undoubtedly 
were all in the sole disposition of the king 

• Knyghton, ST. 38. Cotton, 355. $ Seiden Tit. Hou. part 3. chap. 5. 

t Said. voL 3. p. 1676. Frynne's Con- sec. 37 and 38. Sulliv. 193. ed. 1776. 
stitntious, vol. 3. p. 18. Du Cwige v. In* 
testatos. 

(C) From the time of Richard the Second, to that of Henry the Seventh, 
the civil wars and disputed titles to the crown, gave no leisure for farther 
juridical improvement; %< nam silent leges inter arma and yet to these very 
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In the times of those three kings, Henry VI. Edward IV. and 
Henry VII. the learning seems to be much alike. But these two 

disputes we owe the happy loss of all the dominions of the crown on the 
continent of France: which turned the minds of subsequent princes entirely 
to domestic concerns. To these likewise we owe the method of barring en¬ 
tails, by the fiction of common recoveries, invented originally by the clergy 
to evade the statute of mortmain, but introduced under Edward the Fourth, 
for the purpose of unfettering estates, and making them more liable to for¬ 
feiture : while, on the other hand, the owners ^endeavoured to protect them 
by the universal establishment of uses, another of the clerical inventions »• 
The sense of wise men, and the general bent of the people in this country, 
have ever been against making land perpetually unalienable. The utility of the ; 
end was thought to justify any means to attain it. 

Nothing could be more agreeable to the law of tenures, than a male feeun— 
alienable. But this bent to set property free, allowed the donee, after a son wun 
born, to destroy the limitation, and break the condition of bis investiture. 

No sooner had the statute de donis repeated what the law of tenures saiiK 
before, “ that the tenor of the grant should be observed,” than the same benK. 
permitted tenant in tail of the freehold and inheritance, to make an alienation 
voidable only, under the name of a discontinuance. But this was a small 
relief. 

At last, the people having groaned for 200 years, under the inconvenience 
of so much property being unalienable, and the great men, to raise the pridd 
of their families, and in those turbulent times to preserve their estates from 
forfeitures, preventing any alteration by legislative authority, the same beat 
threw out a fiction in Taltarum’s case t, by which tenant in tail of the free¬ 
hold and inheritance, or with consent of the freeholder, might aliene absolutely. 
Public utility adopted and gave sanction to the doctrine, for the real political 
reason, “ to break entails.” But the ostensible reason, from “ the fic¬ 
titious recorapeuce,” hampered succeeding times how to distinguish casei 
which were within the false reason given, but not within the real policy of 
the invention : till at last the legislature, applauded common recoveries, aad 
lent its aid by the acts of 11 H. 7. c. 20. S3 Hen. 8. c. 31. 34 & 35 Hen. 8. 
c. 20. 14 Eliz. c. 8. and 14 Geo. 2. c. 20. which last is a retrospective ud 
declaratory law, and seems to have restored the original tenant to the prwdfc* 

As the legislature has for ages avowed the proposition, we may now say, that 

COMMON RECOVERIES ARE A MERE FORM OP CONVEYANCE. All necessary CtT- 

curostances of form and ceremony are taken from its fictitious original. The 
policy of this species of alienation meant to take a middle way as to entails, 
between perpetuities and absolute property. 

Alienations were allowed, yet in such a shape as necessarily required delibe¬ 
ration and delay ; and they were only allowed to be made by tenant in tail in 
possession, or by tenant in tail in remainder, with consent of the owner of the 
first estate for life. The eldest son was restrained iu the lifetime of his father. 


* Blac. Com. 4 v. 428. 


t Pigott on Common Recoveries, p. 7, 8, 9,10. 
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are' observable in them, and indeed generally in all reports 
lie time of Edward III. \iz. 

ter, or any other ancestor or relation, seised for life, under a family 

lot 

t a termor after the 4th of Henry VII. made a feoffment, and levied a 
ft proclamations, and insisted upon five years non-claim, the Judges with 
ease said, though a feoffment by tenant for life, or years, or at will, is a 
i, it shall not operate as a disseisin, to enable the termor himself to bar 
nitance, by a fitae with proclamations, according to the 4 H. 7. c. 20. 
f they, “ it wati never the intent of the makers of the act, that those 
mold not levy a fine, should by making an estate by wrong and fraud, 
lUed to baf those who had right. For if they themselves without 
fraudulent estate could not levy a fine to bar those who had the free- 
Slid* inheritance, certainly the makers of the 4th H. 7. c. 20. did not 
I, that by making of an estate by fraud aud practice, they should have 
r to bar them $ and such fraudulent estate is as no estate, in thejudg- 
of the law.” So as to a common recovery, it was never the intent, 
>se who could not suffer a recovery should, by making an estate by 
ind fraud, be enabled to bar those iu remainder or reversion, who had 
For if they themselves, without such fraudulent estate, could not 
recovery to bar those in remainder add reversion, certainly the framers 
}fialified species of alienation did not intend, that by making an estate 
1 and practice, they should' have power to bar them ; for a common 
y, which the parties have no power to suffer directly, cannot be made 
r wrong and fraud. 

the statute de donit, tenant in tail in remainder, with the concurrence 
reeholder, might make a voidable alienation by discontinuance; but he 
»t acquire to himself that privilege by ail injurious entry and feoff- 
Co. Lit. 347. Hob. 323. If, in casts of recoveries, stratagem should 
redress would follow too late *. 

aarkable law passed in the reign of Henry VI. for the due election of 
m of parliament in counties. After the fail of the feudal system, the 
ion of tenures was in a great measure lost: and every freeholder, as 
tie who held of mesne lords, as the immediate tenanU of the crown, 

' degrees admitted to give their votes at elections. This innovation 
firmed by a law of Henry the Fourth +, which gave right to such a 
deof electors as was the occasion of great disorder iu the eighth and 
f this king; therefore, laws were euacted, limiting the electors to 
possessed forty shillings a-year in land, free from all burden within the 
£. This sum was equivalent to near tweuty pounds a-year of our 
money; and it were to be wished, that the spirit, as well as letter 
aw, had been maintained. 

preamble of this statute is remarkable. 44 Whereas the elections of 
its have of late, in many counties of England, been made by outrageous 
Kcessive numbers of people, many of them of small substance and value, 

lord Mansfield, iu the case of Tay- t Sut. at large, 7 Hen. 4. cap. 15. 

o, Atkins v. Horde, 1 Bur. 60. $ 8 Hen. 6. cap. 7. 10 lien. 6. cap.2. 

29 
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First, that real actions and assizes were not so frequent as for¬ 
merly; but many titles of land were determined in personal 
actions ; and the reasons hereof seem to be, 

“ yet pretending to a right equal to the best knights and esquires; whereby 
“ manslaughters, riots, batteries, and divisions among the gentlemen and other 
“ people of the same counties, shall very likely rise aud be, unless due remedy 
“ be provided in this behalf, &c.” We may learn from these expressions 
what an important matter the election of a Member of Parliament was now 
become in England. That assembly, was begiuuing in this period, to assume - 
great authority. The commons had it much in their power to enforce the *= 
execution of the laws; and if they failed in their duty, in this particular, it= 

proceeded less from any exorbitant power of the crown, than from the lice n- 

tious spirit of the aristocracy, and perhaps from the rude education of the age^^ 
and their own want of a due sense of the advantages resulting from aregukc— 
administration of justice. 

As to the reign of Henry the Seventh, his ministers (not to say the king^ 
himself) were more industrious (in the opinion of Blackstone) in hunting ou 9 
prosecutions upon old and forgotten penal laws, for the mean and disgraceful 
purpose of extorting money from the subject, than iu framing any new and 
beneficial regulations. For the distinguishing character of this reign waa^ 
(says the commentator,) that of amassing treasure in the king’s coffers, by 
every means that could be devised : and almost every alteration in the laws, 
however salutary or otherwise iu their future consequences, had this, aod 
this only, for their great and immediate object*. The capacity of Henry was 
excellent, but in some degree contracted by the narrowness of his heart. Ava¬ 
rice was his ruling passion; and he remains an instance, almost singular, of 
a man placed in an high station, and possessed of talents for great affairs, ia 
whom that passion predominated above ambition. Though the opinion which 
Mr. Justice Blackstone entertains, may probably be right, yet it is but proper 
to remark, that Henry is celebrated by his historian for many good laws, 
which he caused to be enacted for the government of his subjects. It must 
be confessed that several considerable regulations are found among the sta¬ 
tutes of his reign, as well with respect to the police as the commerce of the 
kingdom. To gratify the insatiable avarice of Henry, the court of star 
chamber (continues the commentator) “ was new modelled, and armed with 
“ powers the most dangerous and unconstitutional over the persons and pre- 
“ perties of the subject*.” It is true, that early in the reign of Henry, the 
authority of the star-chamber was in some cases confirmed by act of parlia¬ 
ment:}:. Lord Bacon extols the use of this court; but men began, during 
the age of that historian, to feel that so arbitrary a jurisdiction was totally 
incompatible with liberty; and in proportion as the spirit of independence 
rose still higher in the nation, the aversion against it increased, till this “ court 
“ of criminal equity” was entirely abolished, by act of parliament, in the 
reign of Charles the First. Mr. Justice Blackstone enumerates many other 
particulars which were allowed and contrived to increase the riches of the 
sovereign; from whence he infers, that “ there is hardly a statute in this 


• Com. 4 r. 429. 


t Id. ib. 


$ Rot. pail. 3 IT. 7. n. 17. 
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1st, because the learning of them began, by little and little, 

» be less known or understood. 

2dly, the ancient strictness of preserving possession to pos- 
;ssors till eviction by action, began not to be so much in use; 
lless in such cases of descents and discontinuances.—The latter 
scessarily drove the demandant to his formedon, or his cui in 
to, &c. But the descents that tolled (a) entry were rare, be- 
inse men preserved their rights to enter, &c. by continual 
lalms. 

Sdly, because the statute of 8 Hen. VI. had helped men to 
1 action to recover their possessions by a writ of forcible entry; 
ran while the method of recovery of possessions by ejectments 
as not known or used. 

The second thing observable is, that though pleadings in the 
mes of those kings were far shorter than afterwards, especially 

reign introductory of anew law or modifying the old, but what either di¬ 
rectly or obliquely tended to the emolument of the exchequer*” Let it 
lit be forgotten however, that in this reign suits were given to the poor 
yformA pauperis, as it is called ; that is, without the payment of any fees + * 
good law at all times, especially in that age, when the people laboured under 
ie oppression of the great. But the most important law in its consequences 
hich was enacted during the reign of Henry, was that by which the nobility 
ad the gentry acquired the power of destroying the ancient entails, and of 
lienating their estates :£. It is true that the practice was introduced in the 
sign of Edward the Fourth; but it was not, properly speaking, law, till the 
tatnte of Henry the Seventh; which, by correcting some abuses which 
^tended that practice, indirectly gave a sanction to it. By means of this law, 
ombined with the approaching luxury and refinements of the age, the great 
ortanes of the barons were gradually dissipated, and the property of the 
ommons increased. It is probable that Henry foresaw and iutended this 
lonseqncnce; because the constant scheme of his policy consisted in depressing 
be great, and exalting those who were more dependent on him.—One great 
beck to industry in England was the erecting of corporations $ an abuse 
rbich is not yet entirely corrected. A law was enacted, that corporations 
hould not pass any bye-laws without the consent of three of the chief officers 
if state And to the praise of this prince it may be observed, that some- 
imes, in order to promote commerce, he lent to merchants sums of money 
without interest, when he knew that their stock was not sufficient for those 
snterprizes which they had in view. 

• Com. 4 v. 429,450. X 4 H. T. c. 24. 

t 11 H. 7. c. 12. $ 19 H. 7. c. 7. 


(a) In other words, that take away defeat, or take away. Seestat. 8 Hen. 
siitry. Blac. Com. 3 v. 176.—the word VI. cap. 9. 

\ 0 U, as here applied, meaning, to bar, 
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after Henry VIII. yet they were much longer than in the time of 
king Edward III.; and the pleaders, yea and the judges too, 
became somewhat too curious therein. So that that art, or 
dexterity of pleading, which in its use, nature and design, was 
only TO RENDER THE FACT PLAIN AND INTELLIGIBLE, AND 
TO BRING THE MATTER TO JUDGMENT WITH A CONVENIENT 
CERTAINTY, began to degenerate from its primitive simplicity, 
and the true use and end thereof, and to become A PIECE .OF-" 
nicety AND curiosity: which how these later times have 
improved, the length of the pleadings—the many and unnecessari- 
repetitions—the many miscarriages of causes, upon small and 
trivial niceties in pleading, have too much witnessed (< a ). 

I should now say something touching the times since Hen. 
VII., to this day, and therefore shall conclude this chapter with 


(a) What would sir Matthew Hale 
have said, had he lived in these times 
of “ nicety and curiosity ?”—times in 
which pleading seems to be involved 
in Ull that perplexity can suggest, or 
prolixity supply! He might, perhaps, 
impale it to incapacity, or to design; 
in either light, p. reproach to those, 
whose duty it is, hot only to be well 
informed of the merits of a cause, but 
to apply the pleadings to the real 
point in controversy ; and that in a 
mode the most simple and intelligible. 
—The science of pleading (however 
those who do not understand, may af¬ 
fect to despise it) is admirably calcu¬ 
lated for the purposes of analysing a 
cause; of extracting, like the roots of 
an equation, the true points in dis¬ 
pute, and referring them with all ima¬ 
ginable simplicity to the court or to 
the jury. It is reducible to the strict¬ 
est rules of pure dialectic ; and were 
it scientifically taught in our publick 
seminaries of learning, would fix the 
attention, give a habit of reasoning 
closely, quicken the apprehension, and 
invigorate the understanding as effec¬ 
tually as the famed Peripatetic sys¬ 
tem ; which, how ingenious and subtle 
soever, is not so honourable , so laud - 
able, or so profitable, as the science in 
which Littleton exhorts his sons to 
employ their courage and their care. 
Jones's Isaeus, pref. disc. 25. The earl 
of Mansfield, who, with the most com¬ 
prehensive and enlightened genius, 


possessed the most consummate and 
enlarged knowledge, remarked, that 
“ the substantial rules of pleading are 
founded in strong sense, and in the 
soundest and closest logic; and so ap¬ 
pear, when well understood and ex¬ 
plained : but by being misunderstood 
and misapplied, are often made use of 
as instruments of chicane.” 1 Burr. 
SI9. Though this science, when pro¬ 
perly applied, merits every commen¬ 
dation, yet nothing would perhaps 
more prevent “ the many miscarriages 
of causes,” or morf promote the ends 
of justice, than to enact that the de¬ 
fendant shall in all actions, on giving 
previous notice of his intended defence 
to the plaintiff, be permitted to plead 
the general issue, and give the merits of 
hiscase in evidence. Without referring 
to the uumerous cases iu which the le¬ 
gislature has already permitted it to be 
done, it need only be remarked, that 
in the mixed action of ejectment it is 
the uniform practice : so in personal 
actions of considerable importance; as 
questions arising on mercantile con¬ 
tracts, by insurance, bills of exchange, 
and the like: so in almost all special 
actions on the case, and in a great mea¬ 
sure even in the common action of «#• 
sumptit. Lamentable at present is the 
increase of costs upon the soitor, and 
that even in cases where lie succeeds; 
an evil, which if not speedily correct¬ 
ed, may in the <;nd be productive of 
serious consequences. 
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ome general observations touching the proceedings of law in these 
ater times. 

And first, I shall begin where I left before, touching the length 
ind nicety of pleadings, which at this day far exceeds not only 
bat short, yet perspicuous, course of pleading, which was in the 
ime of Henry VI. Edward IV. and Henry VII. but those of all 
imes whatsoever, as our vast presses of parchment for any one 
dea 4° abundantly witness. 

And the reasons thereof seem to be these, viz. 

First, because in ancient times the pleadings were drawn AT 
?HB BAR, and.die exceptions also taken at the bar: which were 
■rely taken for the pleasure, or curiosity, of the pleader; but 
mly, when it was apparent, that the omission, or the matter ex- 
jepted to, was for the most part the very merit and life of 
THE CAUSE ; and purposely omitted, or mispleaded, because his 
■alter, or cause, would bear no better. But now, the pleadings 
being first drawn in writing, are drawn to an EXCESSIVE LENGTH, 
jLND WITH VERY,MUCH LABORIOUSNESS AND CARE ENLARGED, 
lest it might afford an exception not intended by the pleader, 
and which could be easily supplied from the truth of the case; lest 
the other party should catch that advantage, which commonly the 
adverse party studies;—not in contemplation of the merits, or 
justice, of the cause, but to find a slip to fasten upon; though in 
troth, either not material to the merits of the plea, or at least not 
to the merits of the cause, if the plea w ere in all things conform, 
able to it. 

Secondly, because those parts of pleading, which in ancient 
times might perhaps be material, but at this time, are become only 
more styles and forms, are still .continued with much religion; 
and so all those ancient forms at first introduced for convenience. 
bnt.Nqw not necessary, or it may be, antiquated as to their 
use, are yet continued as things* wonderfully material, though 
THEY ONLY 8Wl}LL THE bulk, and contribute nothing to the 
weight of the plea. 

Thirdly, these plfeas being mostly drawn by clerks, who are 
paid for entries and copies thereof, the larger the pleadings are 
the more profits come to them ; and the dearer the clerk’s place, 
the dearer lie makes the client pay (a). 

(«) It maybe considered as a re- that the fees of its officers should the 
proach to the administration of justice, in proportion to the length of its pro- 
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Fourthly, an overforwardness in courts to give countenance to 
frivolous exceptions, though they make nothing to the true merits 
of the cause; whereby it often happens that causes are not deter¬ 
mined according to their merits, but do often miscarry for incon- - 
siderable omissions in pleading (a). 

But, secondly, I shall consider what is the reason that in them 
time of Edward I. one Term contained not above two or thre& 
hundred'rolls, but at this day one Term contains two thousand 
rolls, or more. 

The reasons whereof may be these, viz. 

1st, Many petty businesses, as trespasses and debts under 40f. 
are now brought to Westminster, which used to be dispatched io 
the county or hundred courts. And yet the plaintiffs are not to 
be blamed, because at this day those inferior courts are so ill 
served, and justice there so ill administered, that they had better 
seek it (where it may be had) at Westminster, though at some¬ 
what more expense (6). 

2dly, Multitudes of attomies practising in the great courts id 


ceedings. In one of the superior courts 
at Westminster, some of its officers are 
legally entitled to a fee from the plain¬ 
tiff in every cause, on the filing of his 
declaration ; a fee which is either 
greater or less, as the declaration is 
either long or short: though the offi¬ 
cers have no extra (if any) trouble, in 
the one case or the other; and though 
no part of the pleadings are now, nor 
have been for many years, drawn cither 
by themselves or their clerks. This 
has long been a subject of complaint. 
Exclusive of the burthen on the 
suitor, which in many cases is not 
light, it prevents the court itself frohi 
bearing that share of the public busi¬ 
ness which it is calculated to sustaiu, 
and bounden to endure. 

By slat. 5 & 6 Ed. 6. c. 16. u against 
buying and selling of offices,” the 
sale of all offices “ which concern the 
administration or execution of jus- 
4* tice,orany clerkship to be occupied 
in any manner of court of record 
“ wherein justice is to be ministred,” 
is positively forbidden : but by a pro- 
▼isoe, (s. 7.) the act is not to extend 
“ to any of the chief justices of the 
“ king’s bench, or common place, or 


“ to any of the justices of assize.” 
Were this provisoe repealed, and an 
adequate compensation made to the 
elevated characters in whose favour it 
was enacted, it would uo doubt be 
grateful to them and beneficial to the 
public. It would uot only silence the 
clamour of disappointment, but con¬ 
tribute, by wise and popular means, 
to enforce the true spirit of the act; 
namely, (as its preamble states), 
“ persons worthy and meet to be *d- 
“ vanced, would be preferred, aud no 
“ other.” See the case of Blackford 
y. Preston, 8 T. R. 92. and 49 Geo. 5. 
c. 126. 

(a) However pertinent this fourth 
reason of sir Matthew Hale might 
have been heretofore, it is not now 
in the least degree applicable ; the 
courts having been, for many years, 
and that much to their honour, astute 
to discountenance and reprove all 
frivolous exceptions, and to forward 
as much as possible, the true merits 
of every cause. 

( b ) This is now in a great degree 
remedied by the erection of courts of 
conscience for the recovery of small 
debts. 
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Westminster, who are ready at every market to gratify the spleen, 
rite, or pride of every plaintiff (a). 

3dly, A great increase of people in this kingdom above what 
leywere anciently; which must needs multiply suits. 

4thly, A great increase of trade and trading persons, above 
hat there were in ancient times ; which must have the like 
feet. 

5thly, Multitudes of new laws, both penal and others; all 
hich breed new questions, and new suits at law; and in parti- 
ular the statute touching the devising of lands ; cum multis 
Hit. 

6thly, The multiplication of actions upon the case, which were 
are formerly, and thereby wager of law ousted, which discouraged 
liny suits. For when men are sure, that in case they rested upon 
i hare contract without specialty, the other party might wage his 
aw, they would not rest upon such contracts without reducing the 
lebt into a specialty, if it were of any value ; which created much 
wrtainty, and accorded many suits. 

And herewith I shall conclude this chapter, shewing what pro¬ 
press the law has made, from the reign of king Edward I. down to 
hese times (A). 


(i) The number of attornies now 
[1704) on the rolls of the different 
»urts at Westminster, is almost incre- 
liWe j more than two thousand prec¬ 
ise within London and its environs. 

(0) Mr. Justice Black stone having, 
a the most elegant and j ud ici ous mau- 


ner, continued this plan of sir Matthew 
Hale, from the reign of Henry VII. 
to that of his present Majesty, I there¬ 
fore take the liberty of referring the 
reader to the fonrth volume of the 
Commentaries of that learned judge— 
from page 4S9 to 443 inclusive. 
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CHAP. IX. 


Concerning the settling of the common law of England, in Iretainl 
arid Wales; and some observations touching the isles of Man; 
Jersey, and Guernsey, &c. 


The kingdom (a) of Ireland being conquered by Henry IL 
about the year 1171 (6), he, in his great council at Oxon, consti* 
tilted his younger son, John, king thereof; who prosecuted that 
conquest so fully, that he introduced the English laws into tlnai 
kingdom, and swore all the great men there tp the observation of 
the same. Which laws were, after the decease of king John, 
again reinforced by the writ of king Henry III. reciting that of 
king'John. Rot. Claus. 10 Hen. 3 . meinb. 8. & 10. Vide infra, 
& Pryn. 252 , 253 , & c. 

And because the laws of England were not so suddenly known 
there, writs from time to time issued from hence, containing 
divers capitula legum Anglia, and commanding their observation 
in Ireland ; as Rot. Pari. 11 Hen. 3.—the law concerning tenancy 
by curtesy. Rot. Claus. 20 Hen. 3 . memb. 3 . dorso—the law con¬ 
cerning the preference of the son born after marriage, to the son 
born of the same woman before marriage, or bastard eigne Sf mulier 

(a) It was only entitled the domU that this supposed conquest did not 

nion, or lordship, of Ireland, (slat. extend mucn further, than the neigh- 
Hiherni® 14 Hen. IU.) and the king's bourhood of Dublin.—With what pro¬ 
stile was no other than iomiw Hibcr - pricty can that be called a conquest, 
mar, lord of Ireland, till the thirty- where the couqueror cannot enforce 
third year of Henry VIII: when he his own regulations ?—It was by very 
assumed the title of king, which is re- slow degrees only, that the Into were 
cognized by act of parliament, 35 Hen. civilized and brought to a state of 
VIII. cap. 3. —Ireland, previous to submission. Bar. Obs. on Slat. 141. 
the union, was a distinct though a The Inhabitants of Ireland are for the 
dependant, subordinate, kingdom. As most part,descended from the EorlisJii 
to the deduction and change of the who planted it as a kind of colony, 
king's title in respect to Ireland, see after the subjugation of it by Henry 
Self. Tit. Hon. b. 1. c. 4. s. 2. II.; and the Taws of England were 

(b) Notwithstanding what hath been then received, and sworn to, by the 
said by many historians of the total Irish nation, assembled at the council 
submission of Ireland to Henry II. sir of Lismore. Pryn. on 4 InsL 349. 
John Davis, very properly observes, 



COMMON LAW OF ENGLAND. 


217 


puisne, Rot. Claus. 20 Hen. 3 . meinb. 4. in dorso: so the law con¬ 
cerning all the parceners inheriting, without doing homage, and 
several transmissions of the like nature. 

For though king Henry II. had done as much to introduce the 
English laws there, as the nature of the inhabitants, or the cir¬ 
cumstances of the times, would permit; yet partly for want of 
sheriffs, that kingdom being then not divided into counties, and 
partly by reason of the instability of the Irish, he could not fully 
effect his design. And therefore, king John, to supply those 
lefects, as far as he was able, divided Leinster and Munster into 
.he several counties of Dublin, Kildare, Meath, Uriel, Catherlogh, 
Kilkenny, Wexford, Waterford, Cork, Limerick, Tiperarv, and 
Kerry; and appointed sheriffs and other officers to govern them, 
ifter the manner of England. He likewise caused an abstract of 
the English laws, under his great seal, to be transmitted thither, 
Ind deposited in the exchequer at Dublin. And soon after, in an 
Irish parliament, by general consent, and at the instance of the 
Irish, he ordained, that the English laws and customs should 
thenceforth be observed in Ireland ; and in order to it, he sent his 
judges thither, and erected courts of judicature at Dublin (a). 

But notwithstanding these precautions of king John, yet for 
that the Brehon law (6), and other Irish customs, gave more of 
power to the great men, and yet did not restrain the common 
people to so strict and regular a discipline, as the laws of England 
Jld ; therefore, the very English themselves, became corrupted by 
them; and the English laws soon became of little use or esteem, 
iud were looked upon by the Irish and the degenerate English, as 
i yoke of bondage : so that king Henry III. was oftentimes 

(a) Some have entertained an opi- for the murder of Orane, chariot- 
rioD that the law* of England were driver to Patrick, before Dubli- 
sarl? introduced into Ireland by Henry thne, the chief filodha, or king's bard; 
II. long prior to the charter of John, who on that occasion acted as sole 
tifaftt; Par. ad anu. 1172, vit. Hen. II. brehon or judge, with the sentence 
-^Molyn. Case of Irel. 24.—War. passed thereou iu the year 430: the 
ttitiq. Irel.—Lei. Hist. Irel. 76.— other, the great sanction or consti- 
Faugh. 293. — 4 Inst. 349. In the tution of A me, made in favour of 
ilamian Collection of MSS. in the Christianity in Ireland, anno 439, by 
Sritish Museum, is a very ancient three kings, three bishops, and three 
ransfcript of two remarkable pieces sages. Astley’s pref. to the index 
if the old municipal laws of Ireland, that collection. 

rith commentaries and glosses. The (5) A law, or custom, by which the 
ext in this manuscript is so very an- Irish were governed at the time of the 
dent, as to be coeval with the times conquest by Henry II.—sostiled from 
Jje pieces relate to: the one being the Irish name of judges, who were 
mrt of the Bretaniine, or Judieia called brehons. Vide 4 Inst 358.— 
with the trial of Kuna,brother Edm. Spenser’s State of Ireland, p. 
o Legarius, chief king of Ireland, 1513. edit. Hughes. 

T 
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necessitated to revive them, and by several successive writs 
enjoin the observation of them (a) ; and in the eleventh year o£~ 
his reign he sent the following writ, viz. 

“ Henrici, rex, &c. Baronibus militibus & aliis liberi tenenti—. 
u bus Lageniee, salutem, &c. Satis ut credimus vestra andivi^ 
“ discretio, quod cum bonae memoriae Johannes, quondam re^; 
*' Angliae pater noster venit in Hiberniam, ipse duxit secum viras 
44 discretos & legis peritos, quorum communi consilio, & ad instan- 
44 tiam Hibemensium statuit & praecepit leges Anglicanas teneri 
“ in Hibernia, ita quod leges easdem in scriptis readactas reliquft 
44 sub sigillo suo ad scaccar. Dublin. Cum igitur consuetudo& 

44 lex Angliae fuerit, quod si aliquis desponsaverit aliquam mu- 
44 Herein, sive viduam sive aliam haereditatem habentem, & ipse 
44 postmodum ex ea prolem suscitaverit, cujus clamor auditni 
** fuerit infra quatuor parietes, idem vir si supervixerit ipsam 
44 uxorem suam, habebit tota vita sua costodiam haereditatis 
44 uxoris suae, licet ea forte habuerit haeredem de primo viro suo 
44 qui fuerit plenae eetatis : Vobis mandamus injungentes quatenus 
44 in loquela quae est in curia Willi. Com. Maresc. inter Mauri- 
44 tium Fitz Gerald petent. & Galfridum de Marisco justici&rium 
“ nostrum Hibernise tenentum, vel in alia loquela quae fuerit in 
44 casu pracdicto nullo modo justitihm in contrar’ facere pra- 
44 sumatis. 

44 Teste Rege apud. Westm. 10 Decemb. 

44 Anno 11° regni nostri {by 

lord deputy, yet it is most certain, that 
the act was never carried into execu¬ 
tion beyond the English pale; toj 
more than another made in the time 
of Henry VII. by which the use of the 
Irish language was forbidden,.under 
certain penalties. The first statute 
which thoroughly established tbedc- 

f iendence of the Irish, was the famous 
aw of sir Edward Poynings, who wis 
lord deputy of Ireland in the reign of 
Henry VII. Bar,, on Stat. 141 So 
much of the Irish statutes of 40 Edw. 
III. as relates to the abolition of the 
brehon law, is in Dav. on Ireland, p. 
28. of the folio edition. See also Har¬ 
ris’s edition of Ware’s Antiq. of Ire¬ 
land, 69. 

(6) Gian. 1. 7. c. 18. p. 60. Rot 
Claus. 11 Hen. 111. 7 Co. 88. b. Cal¬ 
vin’s case. Co. Lit. 141. b. Wrights 
Ten. 193. 


00 Henry III. (A. R. 80. I Rym. 
Foed. 442.) and Edward I. (A. R. 5. 
8 Pryn. Rec. 1218.) were necessitated 
to renew the injunction of John ; not¬ 
withstanding which, the Irish still ad¬ 
hered to the brehon law. At a subse¬ 
quent period, however, i. e. 40 Edw. 
III. the brehon law was abolished, 
under the idea of its being “ a lewd 
custom, crept in of later times.” — 
Spenser, speaking of this law, describes 
it to have been •* a rule of right un¬ 
written, but delivered by tradition 
from one to another, in which often¬ 
times there appeared great shew of 
equity, in determining the right be¬ 
tween party and party ; but in many 
things, repugnaut quite both to God's 
law and man’s.” Though this abolition 
of the brehon law was in form effected, 
by means of a statute made at Kil¬ 
kenny, whilst the duke of Clarence was 
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And note, in the same year, another writ was sent to the lord 
justice, commanding him to aid the episcopal excommunications 
in Ireland, with the secular arm, as in England was used. 

About this time, Hubert de Burgo, the chief justice of England, 
and earl of Kent, was made earl of Connaught, and lord justice 
of Ireland during life; and because he could not personally attend, 
he on March the 10th 1227 appointed Richard de Burgo to be his 
deputy, or lord justice, to whom the king sent the following 
writ. 

“ Rex dilecto & fideli suo Richardo de Burgo justiciario suo 
** Hiberaite salutem. Mandamus vobis firmiter pracipientes, 
“ quatenus certo die & loco faciatis venire coram vobis, archiepis- 
04 copos, episcopos, abbates, priores, comites & barones, milites & 
41 libere tenentes & ballivos singulorum comitatuum, & coram eis 
“ publice legi faciatis ckartam domini Johannis regis patris nostri 
** cui sigillum suum appensum est, quam fieri fecit, & jurari a 
44 magnatibus Hibernia de legibus & consuetudinibus Anglorum 
44 observandis in Hibernia; & prsecipiatis eis ex parte nostra, 
“ quod leges illas & consnetudines in charta praedicta contentas 
“ de cetero firmiter teneant & observent. Et hoc idem per singu- 
44 los comitatus Hibernim clamari faciatis, & teneri prohibentes 
“ firmiter ex parte nostra & forisfacturam nostram, ne quis contra 
44 hoc mandatum nostrum venire presumat. Eo excepto quod 
44 nec de morte nec de catallis Hibernensium occisorum nihil 
44 statualur ex parte nostra citra quindecim dies a Sancti Michaelis 
44 anno regni nostri 12°. Super quo respectum dedimus magnat. 
M nostri de Hib. usque ad Terminum predict’ Teste meipso apud 

Westm. 8° die Maii, anno regni nostri 12°.” 

And about the 20th year of Henry III. several writs were 
sent .into Ireland, especially directing several statutes which had 
been made in England, to be put in use, and to be observed in 
Ireland ; as the statute of Merton, in the case of bastardy, &c. 

But yet it seems, by the frequent grants that were made after¬ 
wards to particular native Irish men, quod legibus utantur Angli - 
cams, that the native Irish had not the full privilege of the 
English laws, in relation at least to the liberties of English men, 
till about the third of Edward III. Vide Rot. Claus. 2 E. 3 . 
memb. 17. 

As the common law of England was thus by king John and 
Henry III. introduced into Ireland, so in the tenth of Henry VII. 
ALL THE PRECEDENT STATUTES OF ENGLAND WERE THERE 
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SETTLED BY TIIE PARLIAMENT Of IRELAND. Tis true, manf 
ancient Irish 'customs continued in Ireland, and do continue* 
there, even unto this day. But such as are contrary to the laws, 
of England are disallowed. Vide Davis’s Reports, 28. b. th^ 
Case of Tunis try (A). 

(A) Blackstone observes, that though the immemorial customs, or common 
law of England were made the rule of justice in Ireland, yet no acts of the 
English parliament, siuce the 12th of king John, extended into that kingdom . 
unless specially named, or included under general words j such as 44 within any 

of the king's dominions/’ This is particularly expressed, and the reason 
given in the Year-Books*: “ A tax granted by the parliament of England 
“ shall not bind those of Ireland, because they arc not summoned to our par- 
“ liament:” and again, 41 Ireland hath a parliament of its own, and roaketh 
44 and altcreth laws; and our statutes do not bind them, because they do not 
“ send knights to our parliament: but their persons are the king’s subjects, 

44 like as the inhabitants of Calais, Gascoigny and Guienne, while they con- 
44 tinued under the king’s subjection.” The general run of laws, enacted bj 
the superior state, are supposed to be calculated for its own internal govern¬ 
ment, and do not extend to its distant dependent countries; which bearing do 
part in the legislature, are not therefore in its ordinary and daily contetnpk- 
tion. But, when the sovereign legislative power, sees it necessary to exteod 
its care, to any of its subordinate dominions, and mentions them expressly by 
name, or includes them under general words, there can be no doubt but 
tiibn they are bound by its lawsf. 

Ireland, before the English conquest, though never governed by a despotic 
power, had no parliament. How far the English parliament itself was at that 
time modelled according to the present form, is a point much disputed by an¬ 
tiquaries. But we have all the reasons in the world to he assured, that a 
form of parliament, such as England then enjoyed, she instantly communi¬ 
cated to Ireland ; and we arc equally sure that almost every successive im¬ 
provement in constitutional liberty, as fast as it was made here, was transmitted 
there. But this benefit of English laws and liberties, was not at first extended 
to all Ireland. English authority and English liberties, had exactly the same 
boundaries. Sir John Davis shews, beyond a doubt, that the refusal of a ge¬ 
neral communication of theso rights, was the true cause wby Ireland was fire 
hundred years in subduiug. Nothing could make that country English, in ci¬ 
vility and allegiance, but our laws and form of legislation. It was not English 
arms, but the English constitution, that conquered Ireland. From that time, 
Ireland had a general parliament, as before she had a partial one*. 

Henry the Seventh, having sufficiently silenced all opposition in Ireland, 
took every politic advantage of the precarious situatiou to which the Irish 
were reduced; to prevent them, therefore, from passing laws rege incontnll^ 
and to make such au alteration in their legislature, as would throw the principal 
weight into the hands of him and his successors, he was particularly anxious 

* 20 Hen. VI. 8. 2 Ric. III. 12. t Ed™* Burke. 

♦ Year-book 1 Hen. Vil. 3. 7 Reps 22. Cairin’s case. Biac. Com, 1 ▼. 101. 
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o effect the passing of those laws, which have ever since been known by the 
tame of Poynings* law. 

The original method of passing statutes in Ireland, was nearly the same as 
n England; the chief governor holding parliaments annually, or, as Black- 
tone conceives, at his pleasure, which enacted such laws as they thought pro¬ 
per*. But an ill use being made of this liberty, a set of statutes was there en¬ 
ded, in the 10 Henry VII. (sir Edward Poynings being then lord deputy, 
rhence they are called Poynings* law) one of whicht, in order to restrain the 
power, as well of the deputy as of the Irish parliament, provides, first, that 
pefore any parliament be summoned or holden, the chief governor and council 
pf Ireland, shall certify to the king under the great seal of Ireland, the consi- 
leratious and causes thereof, and the articles of the acts proposed to be passed 
herein. Secondly, that after the king, in his council of England, shall have 
considered, approved, or altered the said acts, or any of them, and certified 
hem back under the great seal of England, and shall have given licence to sum. 
non mod hold a parliament, then the same shall be summoned and holden; 
ind therein the said acts so certified, and no other, shall be proposed, received, 
>r rejected +-. But as this precluded any laws from being proposed, but such 
it were preconceived before the parliament was in being, which occasioned 
nmny inconveniences and made frequent dissolutions necessary, it was provid¬ 
ed by the statute of Philip and Mary before cited, that any new propositions 
night be certified to England in the usual forms, even after the summons and 
luring the session of parliament. By this means however there was nothing 
eft to the parliament in Ireland, but a bare negative or power of rejecting, 
tot of proposing or altering any law. It was now clear, that neither the lords 
lor the commons in Ireland, had a right to frame or to propose bills to the 
Town, but they must first be framed in the privy council of Ireland; be after- 
rards consented to, or altered by the king and council in England; and then, 
appearing in the form of bills, be refused or accepted in ioto by the lords and 
gnomons of Ireland. Mr. Justice Blackstone says, that the usage, at the time 
io wrote, was, that bills were often framed in either house, under the deno- 
nination “ of heads for a bill or bills ;*’ and in that shape were offered to the 
sonsideration of the lord-lieutenant and privy-council; who, upon such par- 
Minentary intimation, or otherwise upon the application of private persons, 
•retired and transmitted such heads, or rejected them without any transmis- 
tioa to England ; and with regard to Poynings* law in particular, it cannot be 
epcaled or suspended, unless the bill for that purpose, before it be certi- 
ied to England, be approved by both the houses^. 

It is true, that as well the lords, as the commons, in Ireland, attempted, 
mm! should seem to have gained, an approach towards their ancient right of 
beginning bills. This had been done, not in that name, but under the nomi- 
imtion of “ heads of bills,** to be transmitted by the council; who, as they 
framed the acts, had assumed the power of modelling those also. Thus restrain¬ 
ed, Ireland exhibited a legislature of peculiar complication. First, the privy 
council of Ireland, who, though they might receive the hiut from the lords or 
the commons, framed the bill; next, the king and council of England, who, 

* Irish Stat. 11 Elis, si 3. c. 8. t 4 Inst. 353. 

t Cap. 4* expounded by 3 & 4 Ph. & $ Irish Stat. 11 Elix. st. 3. c. 38. * 

M« c. 4. 
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haying the power of alteration, really made it a bill, uhaltieabli, by tend¬ 
ing it under the great seal of England ;—then, the two houses of lords and com¬ 
mons in Ireland, must hare agreed in, or rejected, the whole:—if it passed 
all these, it was presented to the king for his assent, which, as it was before 
obtained, could only, in that stage of the process, be nominal. 

But the Irish nation, being excluded from the benefit of the English sta* 
tntes, were deprived of many good and profitable laws, made for the improve* 
ment of the common law $ and the measure of justice in both kingdoms be* 
coming thereby no longer uniform, therefore it was enacted, by another of 
Poynings’ laws*, that all acts of parliament, before made in England, should 
he of force within the realm of lrelandt. But, by the same rule, that no laws 
made in England, between king John’s time and Poynings* law, were thci 
binding in Ireland, it followed that no acts of the English parliament mads 
since the 10th Henry VII. did bind the people of Ireland, unless specially named 
or included under general words*. And on the-other hand, it was equally dear, 
that where Ireland was particularly named, or included under general words, 
they were bound by such acts of parliament For that follows from the very 
nature and constitution of a dependent state; dependence being very little 
else, but an obligation to conform to the will or law of that superior person, 
or state, upon which the inferior depends^. 

But this state of dependence not being acknowledged by the Irish nation* 
it was thought necessary to declare by statute (fi Geo. I. c. 5.) that thekiog- 
dom of Ireland onghtto be subordinate to, and dependent upon, the imperial 
crown of Great Britain, as being inseparably united thereto; and that the 
king's majesty, with the consent of the lords and commons of Great Britain 
in parliament, had power to make laws to bind the People of Ireland. 

Thus (continues Blackstone) we see how extensively the laws of Ireland, 
communicate with tbose of England; aud indeed such communication i*highly 
necessary, as the ultimate resort from the courts of justice in Ireland is, as in 
Wales, to those in England ; a writ of error (in the nature of an appeal) lying 
from the king’s-bench in Ireland, to the king's-bench in England j, as the ap¬ 
peal from the chancery in Ireland, lies immediate^ to the house of lords mi: 
it being expressly declared, by the same statute 6 Geo. I. o. 6. that the peers of 
Ireland, have no jurisdiction, to affirm or reverse any judgment or decree 
whatsoever. The propriety, and even necessity in all inferior dominions, of 
this constitution, “ that though justice be in general administered by courts of 
♦* their own, yet that the appeal in the last resort, ought to be to the courts of 

the superior state,’* is founded upon these two reasons: First, because other¬ 
wise the law appointed or permitted to such inferior dominion, might be in¬ 
sensibly changed within itself, without the assent of the superior. Secondly, 
because otherwise judgments might be given to the disadvantage or dimiiin- 
tion of the superiority $ or to make the dependence to be only of the person 
pf the king, and not of the crown of Englaud f. 

Whatever praise the motives which produced the 6 Geo. I. might heretofore 


• Cap. 24. 
t 4 lust. 351. 

$ 14 Rep. 114. 

$ Puff. L. of N. 1.8. c. 6. s. 24—and 1.7. 
c. 7. s. 3, 4.— Grot. 1. 3. c. 8. and 15. 


. || This was law in the tirao of Hen. VIII.; 
as appears by the ancient book, entitled* 
Diversity of Courts, c. bank le roy. 

% Black, (.’ora. 1 v. 104. Sul Li r. sect 409. 
418. 421. Vaugh. 402. 




COMMON LAW OF ENGLAND. 


223 


deserve, they hare in more liberal and enlightened times, been thoroughly in¬ 
vestigated, and in the end, completely exploded, on the sound principles of 
policy and justice. On the 17th of May 1782, the situation of Ireland was 
taken into consideration by both houses of parliament, in consequence of ad- 
dressesfrom the parliament of that kingdom. In the course of the debate (in 
tbe house of Commons of Gredt Britain,) it was stated and admitted, that the 
act of the 6th of George the First, which had never been acknowledged by the 
legislature of Ireland, was the first object sought to be repealed by the par- 
hameatthere; and thatuot only the parliament, but tbe united voice of the 
whole country had declared its illegality. The matter stood on so plain a 
position, that the argument came home to the fact immediately, and proved 
the impolicy of one legislature making laws to bind another. Ireland had 
its representatives as well as England; it was under the same constitution, 
aad therefore entitled to the same internal immunities. 

The great points to which the claims of the Irish parliament were directed, 
appeared to be—the repeal of the 6th of George 1.—the restoration of the 
appellat jurisdiction—the modification of the law of Poynings, and the repeal 
of the perpetuating clause in the mutiny bill. 

And first, as to the 6th of George I. it was said to be downright tyranny, to 
make laws for the internal government of people who were not represented 
among those by whom such laws were made.—This was an opinion so founded 
injustice, that in no situation should it ever be departed from. The distinction 
between internal and external legislation was manifest ?—and though it would 
be tyranny to attempt to inforce the former, in countries not represented in 
the British parliament, yet the latter was in reason and policy, annexed to the 
British legislature $ and which right of supremacy, would never have given 
umbrage to any part of the empire, if it had been used solely for the general 
good $ bnt when made an instrument of oppression, it was not wouderful, that 
it should excite discontent, and opposition. When local legislatures were 
established in different parts of the empire, it was clearly for the purpose of 
answering municipal ends $ and the great superintending power of the state 
ought not to be called into action, but in aid of the local legislature, and for 
the good of the empire at large. But when ministers, as heretofore, judging by 
vrhnt they had, of what they might have, carried the principle of external, 
to internal legislation, and attempted to bind the internal government of its 
colonies, by acts, in the passing of which the colonies had no voice,—that 
power, which on proper occasions would have been cheerfully obeyed, created 
animosity and hatred, and had produced the dismemberment of an empire, 
which if properly exerted, it would have served to unite, and bind in the firmest 
manner. That Ireland had the same reason to spurn at this power of external 
legislation, 'because it had been employed only for the purpose of distressing 
her. Had Ireland never been made to feel that power, shenever would have com¬ 
plained of it ? and the best and most effectual way to have kept it alive, would 
have been, not to have made nse of it. Ireland would then have suffered it to 
exist in the statute book; and never would have called for the renunciation of 
it. Bnt it had been employed against 1 relaud, as an instrument of oppression, 

. to establish an impolitic monopoly in trade; to enrich one country at the ex- 
peace of the other. When the Irish first complained of the monopoly and 

* About tbe year 1778. 
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asked as a favour, what they might have claimed as a right, (hey were op¬ 
posed; their demands, which were no less modest than just, were disregarded. 
It was not local or commercial jealousy, so common in all countries, which had 
operated to the disappointment of the Irish, at that time. Their demands were 
not only rejected, but the then first confidential servant of the crown, came 
down to vote against them. The influence of the minister was exerted* and 
the rights and distresses of Ireland were consigned to oblivion. Thus the su¬ 
preme power of the British parliament, was employed to gratify a few, and 
to distress a whole kingdom.—What was the consequence ? The Irish finding 
they had nothing to expect from the justice of their demands, found resources 
in themselves. They armed. Their parliament spoke out. The very next 
year, the very same minister who before had put a negative ou all their expect¬ 
ations, came down to the house, and making amende honorable for bis past 
conduct, gave to the demands of an armed people, infinitely more than he had 
refused, to the modest applications of an unarmed humble nation. Such had 
been the conduct of the then minister and bis colleagues ; and this was the 
lesson the Irish had been taught:—“ If you want any thing, seek not for it 
(< unarmed and humbly; but take up arms, apeak manfully and boldly, aad 
“ you will obtain more than you at first might have ventured to expect.'' 
Such was the consequeuce of the ill use made of the superintending power of 
the British parliament; which was perverted from its Lrue use; and instead 
of being the means of rendering the different parts of the empire happy and 
connected, had made millions of subjects rise np against a power, which they 
felt only as a scourge. 

That it was not the intention of parliament to pursue the footsteps of its 
predecessors; and therefore it would agree to the demauds of the Irish relative 
to the 6th of George l because it believed them to be founded in justice. He 
must be a shallow politician who would enforce obedience to laws, which were 
odious to those whom they were made to bind. That it was better to see Ire¬ 
land totally separated from the crown of England, than kept in obedience only 
by force. Unwilling subjects, were little better than enemies. It would be 
better not to have subjects at all, than to have such, as would be continually oa 
the watch, to seize the opportunity of making themselves free. That if this 
country should attempt to coerce Ireland, and succeed in the attempt, the con¬ 
sequence would be, that, at the breaking out of every war with any foreign 
power, the first step must be to seud troops over to secure Ireland, instead of call¬ 
ing upon her to give a willing support to the common cause.—Having said thus 
much of the repeal of the 6th of George I. which it was intended to agree to, 
in the most unequivocal manner, the subject next touched upon was the 
pellat Jurisdiction. Upon this question there was no difficulty ; for when the 
great question of legislation was given up, it could not be of any consequence 
to maintain to this country the jurisdiction in appeals. But even if that was a 
desirable object, or likely to strengthen the tie hetween the two countries, it 
must begivcu up,for the Irish insisted upon it;and there was a particular reason 
for complying with their desires oulliat head. The decrees or judgments of 
our courts of law here, in matters of appeal, were to be carried into execu¬ 
tion—where? In Ireland. By whom ? By the people of Ireland. But as the 
people of Irelaud had one and all declared, that they would not execute the 
order of any English tribunal, it would be nugatory and absurd to maintain 
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the appellat jurisdiction to Great Britain; consequently it would be belter to 
give it up with a good grace, than to keep it as a bone of contention between the 
two countries. As to the modification ofPoynings' /ate, it was admitted, that by 
that law, a strange alteration had been made in the form of the constitution of 
Ireland, by making the privy council of that kingdom, a branch of the legisla¬ 
ture, and those who were acquainted with the nature of the interference of that 
priTy council, knew it was of the greatest detriment to the state. It not only 
sometimes suppressed bills, which had passed the houses of lords and commons 
ntmine diuentiente t but, such was the nature of it, that bills were sometimes 
passed according to form indeed, but in/ac/, nemine assentiente; when it was 
contrary to the intention of any man that such bills should pass.—They were 
netertheless supported by all, in confidence that, in the privy council, they 
would be thrown out. This kind of conduct was merely to gain popularity. Men 
who did not wish to oppose popular opinions, which they did not approve, 
nevertheless unanimously gave way to those opinions, merely because they 
knew they would be rejected in the privy council.—And the interference of that 
body, and their power to stop bills in their progress from parliament to the king, 
was improper. No objection, therefore, could arise, to advise his majesty to 
consent to the modification which they required, of that law, from which the 
privy council derived that power. But the jealousies of the Irish went farther; 
they were jealous of the interference of the English privy council; and it was 
admitted that the alterations which had sometimes been made by it in Irish 
bills, had given but too just cause for jealousy. It was generally understood in 
Ireland, that Irish bills were frequently altered in England, with very little con¬ 
sideration, and sometimes by a single person (the attorney general); which single 
person, the Irish imagined, made alterations, without giving that attention to 
the bills, which the subject and importance of them required. Whether those 
opinions were, in general, well founded could not be said;—but this was evident, 
that like the 6th of George 1. the power might still have remained, if an improper 
nse had not been made of it. It had been grossly abused, in one instance, in 
particular. A bill had been sent over to England, wisely and justly granting 
indulgences to the Catholics ; in that same bill there was a clause, in favour of 
the Dissenters, for repealing the sacramental test; the clause was struck out, 
contrary to sound policy; as the alteration tended to make an improper discri¬ 
mination between two descriptions of men, and did not tend to the union of the 
people. By such conduct, the Irish were driven to pronounce the interference 
of the English privy council, in altering their bills, a grievance ;—though the 
power would never have been complained of, if it had never been abused. 

As to the mutiny bill , it was not matter of surprise, that the Irish should 
object to a clause which gave perpetual establishment to a military force in 
tbeir country. So hostile was such a clause to the constitution of England, 
as well as of Ireland, that if the Irish had never mentioned that law among 
tbeir grievances, it would have been the duty of every Englishman to have 
reeon)mended the repeal of it. The Irish must naturally feel that jealousy for 
their constitution, which the English feel for that of England,—and which they 
express by passing a mutiny law, only for one year. The perpetuating clause 
bad this effect also, that it rendered the interference of the English privy 
council more odious. 

u 
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But &i it was possible, that if nothing more was to be done than what bad 
been stated, Ireland might think of fresh grievances, and rise yearly in her 
demands, it was proper something should be done, towards establishing on a 
solid basis, the future connection of the two kingdoms. That, howerer, was 
not to be proposed in parliament; it would be the duty of the crown to look 
to that; the business might be first begun by his majesty's servants In Ireland 9 
and if afterwards it should be necessary to enter into a treaty, commissioners 
might be sent from the British parliament, or from the crown, to enter upon, 
it, and bring the negotiation to a happy issue. 

It was then moved, “ that the 6th of George I. be repealed.” 

Upon which it was remarked, that the mere repeal of the act would not 
satisfy Ireland, because the repeal would leave the question jnst as it was be¬ 
fore, and England would still have the same right which she before bad, unless 
some counter-declaratory clause, was inserted in the repealing act. The latter 
part of the 6 th of George the First, went only to appeals to the lords: bat 
though that bill should be repealed, still there would remain an appeal to the 
courts of law here, by writ of error, to which the Irish woqld not snbqutf 
and therefore the whole ground of appeal should be done away. 

The claims of the Irish, it was urged, were not novel; they were as old as 
Henry II. who had given them the laws and constitution of England ; and of 
course, a parliament. The Great Charter was granted to them by Henry HI. 
and they had a free and independent legislature, till the year 1710, when the 
lords of England thought proper to resolve, that a cause which had been tried 
in appeal by the lords of Ireland, had been coram nonjudices when, and not 
before, did England think of asserting by law her supremacy over Ireland; 
though the latter, till that period, enjoyed the appellat jurisdiction. 

The question was put, and carried nomine coniradicenie . 

It was then moved, for leave to bring in a bill to repeal the 6th of Geo. 1.— 
which also passed nem. con .; after which it was moved, that “an address be 
“ presented to his Majesty, praying that he will be graciously pleased to take 
“ such steps as shall tend to render the connection between the two kingdoms, 

“ solid and permanent."—This also passed unanimously. 

It was next moved, that the interests of the two kingdoms are inseparably 
“ and that their connexion ought to be founded on a solid and permanent 
basis."—This resolution passed also nem. con. and the chairman having left tbe 
chair, and the house being resumed, he reported the resolutions, which were 
unanimously agreed to by the house. 

Similar motions were made on the same day, ia the house of lords, which 
passed in the affirmative, with only one dissentient. In consequence of the re¬ 
solutions, a bill was immediately brought in and passed, for the purpose of for¬ 
warding the wise and generous views of the British nation towards a brave, 
loyal, and oppressed people. By the 22 Geo. III. c. 53. the 6 Geo. I. c. 5 . was 
repealed; but doubts being entertained, whether the repealing act was suffi¬ 
ciently comprehensive, it was afterwards, by 23 Geo.lII. c. 28. enacted,that “tbs 
right claimed by the people of Ireland, to be bound only by laws enacted by bis 
majesty and the parliament of that kingdom, in all cases whatever, and to bavs 
*11 actions and suits, which may be instituted in that kingdom, decided in hb 
majesty’s courts therein, finally and without appeal from thence, shall be esta- 
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bibbed tad ascertained for ever, and shall, at no time hereafter, be questioned 
or questionable. That no writ of error or appeal shall be received or adjudged. 
Of any other proceeding be bad, by or in any of his majesty’s courts in this 
kingdom, in any action or suit instituted in any of his majesty's courts in the 
kingdom of Ireland i and that all such writs, appeals, or proceedings, shall 
be toW 

Notwithstanding this dissolution, as it were, of the Irish constitution, the 
people of both countries, were anxious that they might still be connected by 
dock political principles, as should make their interests, their privileges, and 
their power one, and that in a more constitutional manner, than they had ever 
been before; by uniting them, not only under the same crown, but under the 
same legislature. 

This, though acknowledged by both houses of parliament, to be of indis¬ 
pensable necessity, was nevertheless postponed, sine die. Lord North, however, 
itt H9S, in proposing a new act relative to the postage of letters, acknowledged 
44 that Great Britain and Ireland had become to each other, in point of political 
** power, as foreign nations.” la truth the relative situations of the two 
(stands Was then not only novel, but alarming {—liable to be separated by a 
thousand accidents, which no human wisdom conk! prevent. 

The three great objects to be accomplished for the formation of a constitu¬ 
tional connection between two nations, are, equality of interests, equality of 
privileges, and an unity of power. The two first were, already in a great mea- 
ffcte provided for as to Ireland, and very little remained indeed, which could be 
urged at complaint against the British government. But the unity of power, 
or unity of defence, between Great Britain and Ireland remained unsettled ’till 
1T§9, when on the 2td of January, a message on that subject, was received 
from bis majdsty, by both houses of parliament. After adverting to the unre¬ 
mitting industry, with which onr enemies persevered in their avowed design of 
effecting the separation of Ireland from this kingdom, his majesty recommended 
the parliament to consider, of the most effectual means, of finally defeating that 
design, by disposing the parliaments of both kingdoms,toprovide, in the manner 
which they should judge the most expedient, for settling such a complete and 
tad adjustment, as might best tend to improve and perpetuate a connexion, 
Ossfeatial for their common security ; and consolidate the strength, power, and 
resources of the British empire. On the following day, when this message was 
taken into consideration, in the commons, Mr. Secretary Dnndas, having laid on 
Che table several papers relative to the proceedings of certain societies in Ire¬ 
land, and the rebellion in that country, muved an address to his majesty, tho 
substance of which was '‘That the house would proceed, with all due dispatch, 
to the consideration of the several interests recommended in hia majesty’s 
message.” 

In discussing this important motion, it was urged that the evils with which 
Ireland was afflicted, lay deep in the situation of the country. They were to be 
attributed to the manners of its inhabitants, to the state of society, to the babHs 
of the people at large, to the unequal distribution of property, to the want of 
ctTftized intercourse, to the jarring discord of party, and above all, to the 
prejudices of religious sects. This deplorable situation of the country was not 

• Bee Mill. View of the Eng. Go re mm. 4 to!, oct and 39 and 40 Geo. 3. c. €7. art 8. 
post 233. 
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to be remedied, by any act of the Irish parliament, but by gradual, sober, dis¬ 
passionate improvement and civilization ; by the circulation of capital; by the 
social intercourse naturally flowing from trade and commerce \ by the diffusion 
of social habits; by the dissemination of liberal sentiment ; by removing 
party distractions; by suppressing factious associations; by allaying here* 
ditary feuds between two nations subsisting in the same island, and by the 
extinction of religious prejudices. For such remedies, provisions could only 
be found in an independent legislature removed from the immediate seat of 
the complicated disease ; which should not be partial to either party, but the 
fair arbiter and kind parent of both ; which should not bo liable to local in* 
flue ace, nor subjeetto popular incitement, and which should be fully competent 
to stand against the lawless inroads of innovation and anarchy. 

That with respect to the confinement of property in a few hands, the extra* 
ordinary disparity of rank, and the scanty means of social improvement, all 
producing in a proportionate degree, misery in one extreme and oppression 
in the other, how could these grievances be remedied, but by a closer con¬ 
nexion with Great Britain ? The situation of Ireland must also be remedied 
by an influx of capital, and the circulation of wealth : and whence were those 
necessary ingredients to be supplied, but by assimilating it with Great Britain! 
by blending her with this country ; to partake of every solid benefit, of every 
eminent advantage that could result from such incorporation? 

That when the act was passed, which gave independence to Ireland, it was 
accompanied by a resolution, stating, that it was the opinion of the house, that 
the connexion between both kingdoms should be consolidated by future mea¬ 
sures or regulations, founded on the basis of mutual consent. No final settle¬ 
ment therefore, in 1782, had, as was alleged, been made with Ireland. And 
nothing had since been attempted, to provide for that defeetive settlement, 
but the partial and inadequate measure of the Irish propositions, which were 
defeated by the persons who framed the resolution, hut who found no substi¬ 
tute in their room. Was there no probable case in which the legislatures of 
both kingdoms might differ ? One had actually arisen, and that within the 
short space of sixteen years—that of the regency. The difference of principle 
was evident, for the Irish parliament decided upon one principle, and the British 
parliament upon another. They both led to the appointment of the same 
person, but that was accidental, for that person must have governed the two 
kingdoms upon different principles. The office of regent, on grounds equally 
justifiable, might have been vested in two distinct persons. Could any maa, 
with so instructive an example, talk with sincerity of a final adjustment? 
Would any one pretend to maintain, that when the habit of discussing the 
foreign relations of the empire should take place, the parliament of Ireland 
might not, as it might naturally think itself entitled to do, proceed to inquire 
into treaties and alliances ? And on a supposed difference of local interest, 
was it impossible that the parliament of Ireland, might take one step in giving 
advice to the sovereign, and the parliament of Great Britain another ? 

Od Thursday January 31st, 1799, the order of the day for taking his ma¬ 
jesty's message, relative to an union with Ireland into consideration, being 
read, the following resolutions were moved : viz. 

“ First, That in order to promote and secure the essential interests of Great 
Britain and Ireland, and to consolidate the. strength, power, and resources of 
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;be British empire, it will be advisable to concur in such measures as may best 
end to unite the two kingdoms of Great Britain and Ireland into one king- 
lom, in such manner, and on such terms and conditions, as may be established 
>y acts of the respective parliaments of his majesty's said kingdoms. 

44 Second, That it appears that it would be fit to propose, as the first arti- 
de to serve as a basis of the said Union, that the said kingdoms of Great Bri- 
ain and Ireland, shall upon a day to be agreed upon, be united into one king- 
loin, by the name of the United Kingdom of Great Britain and Ireland. 

44 Third, That for the same purpose, it would be fit to propose, that the 
(accession to the monarchy, and the imperial crown of the said united kiug- 
loms, shall continue limited and settled in the same manner as the imperial 
:rown of the said kingdoms of Great Britain and Ireland, now stands limited 
md settled, according to the existing laws, and to the terms of the union be- 
ween England and Scotland. 

44 Fourth, That for the same purpose, it would be fit to propose, that the 
laid united kingdom be represented in one and the same parliament, to be 
ityled the Pafliament of the United Kingdom of Great Britain and Ireland, 
md that such a number of lords spiritual and temporal, and such a number of 
nembers of the house of commons, as shall be hereafter agreed upon by 
lets of the respective parliaments as aforesaid, shall sit and vote in the said 
parliament, on the part of Ireland, and shall be summoned, chosen, and re- 
turned, in such manner as shall be fixed by an act of the parliament of Ireland, 
previous to the said union; and that every member hereafter to sit and vote 
n the said parliament of the united kingdom shall, until the said parliament shall 
stherwise provide, take and subscribe the same oaths, and make the same de¬ 
clarations, as are by law required to be taken, subscribed, and made by the 
nembers of the parliaments of Great Britain and Ireland. 

44 Fifth, That for the same purpose it appears it would be fit to propose, 
Jiat the churches of England and Ireland, and the doctrine, worship, disci¬ 
pline and government thereof, shall be preserved as now by law established. 

44 Sixth, That for the same purpose, it would be fit to propose, that his 
majesty's subjects in Ireland, shall at all times hereafter, be entitled to the 
tome privileges, and be on the same footing in respect of trade and navigation, 
in all ports and places belonging to Great Britain, and in all cases with respect 
to which treaties shall he made by his majesty, his heirs or successors, with 
tny foreign power, as his majesty’s subjects in Great Britain $ and that no 
luty shall be imposed on the import or export between Great Britain and Ire¬ 
land, of any articles now duty free; and that on other articles, there shall be 
sstnblishcd, for a time to be limited, such a moderate rate of equal duties, as 
kholl, previous to the union, be agreed upon and approved by the respective 
parliaments, subject, after the expiration of such limited time, to be diminished 
equally with respect to both kingdoms, but in no case to be increased; and 
that all articles which may at any time hereafter, be imported into Great Bri¬ 
tain from foreign parts, shall be importable through either kingdom into the 
other, subject to the like duties and regulations, as if the same were imported 
directly from foreign parts; that where any articles, the growth, produce, or 
manufacture of either kingdom, are subject to any internal duty in one king¬ 
dom, such countervailing duties, (over and above any duties on import to be 
fixed os aforesaid) shall be imposed, as shall be necessary to prevent any 
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Inequality in tbit respect, and that all other matters of trade sad commerce, 
other than the foregoing, and than such others as may before the union he 
specially agreed upon, for the due encouragement of the agriculture and a* 
nofacturei of the respective kingdoms, shall remain to be regulated from tint 
to time by the united parliament* 

“ 8eventh, That for the like purpose, it would be fit to propose, that Ills 
charge arising from the payment of the interest or sinking fund, for the re¬ 
duction of the principal of the debt incurred in either kingdom before the 
union, shall continue to be separately defrayed by Great Britain and Ireland 
respectively. That, for a number of years, to be limited, the future ordinary 
expeuces of the united kingdom, in penes or war, shall be defrayed by Greet 
Britain and Ireland jointly, according to such proportions as shall be esta¬ 
blished by the respective parliaments previous to the union $ ami that after 
the expiration of the time to be so limited, the proportions shall not be liable, 
except according to such rates and principles, as shaft be in like manner 
•greed upon, previous to the anion. 

M Eighth, That for the Tike purpose it would be fit to prop o se* that all km 
in force at the time of the union, and that all the coarts of civil sad ecdat 
astical jurisdiction, within the respective kingdoms, shall remain as now by 
law established within the same, subject only to such alterations or feguk- 
lions from time to time, as circumstances may appear to the parliament of 
the united kingdom to require.** 

In debating these resolutions, it was asarmed as a fact, that there existed io 
Ireland, at this time, a spirit of dissension and clamour, of treachery and treason, 
which menaced the overthrew of the present gov era meat. Conspiracies were 
so widely extended, their influence was so deeply infused into the minds of the 
people of Ireland, and the connexion between the two countries thereby so 
much endangered, that without the immediate and active interference of go¬ 
vernment, the result might have been a total separation of Ireland from tbs 
kingdom. It was the duty of his majesty’s ministers, viewing Ireland in tbs 
perilous situation, to extricate her from the intrigues of the common enemy, 
by preserving and improving the connexion which had so long, and so happily 
subsisted between that country and Great Britain. A more appropriate reme¬ 
dy for the disease, which poisoned the peace and happiness of Ireland, cook 
not be imagined than the incorporating onion of the legislatures of the two 
kingdoms. The Protestants would lay aside their jealousies and distrust, mi 
the Catholics would be confident that their cause would be candidly and im¬ 
partially considered by a united parliament $ the great body of which, wmdi 
be relieved from apprehensions, jealousies, and inveterate animosities, inter¬ 
woven into the frame and constitution of the separate parliament of Ireland. 
An incorporated parliament, partly English, partly Scotch, and partly Irish, 
would be better calculated for managing the affairs of the British empire, 
than separate parliaments in England, Scotland, and Ireland. The powers of 
a parliament so constituted, wonld be more extensive and effectual, than 
when acting separately in different places. If should be recollected, that the 
Irish parliament, with aH its boasted independency, could not give vigour or 
effect to its acts, till approved by the third estate, whose residence was io 
England. The controlling power was properly vested in the sovereign of ibis 
country, who was also the sovereign of Scotland and Ireland $ therefore the 
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iwriiunmt of Ireland was sot entirely independent. In all cates of peace 
or war, it must implicitly follow the parliament of Great Britain. The parlia¬ 
ment constituted by the union, had not deprived Scotland of any of the privi¬ 
leges, enjoyed previously to its incorporation with England. That union had 
increased the privileges of the Scotch members; for, instead of confining their 
deliberation* to the affairs of Scotland, they were empowered to take part in 
discussions respecting the affairs, not only of England, but of the whole British 
empire; and so far as related to the third estate, had even an interference with 
the affairs of Ireland. The parliament of Ireland, incorporated on the same 
principles, would have the same privileges. It was a mis-statement of facts, to 
talk of destroying the parliament of Ireland; for an union, would place the Irish 
m e m bers in the same situation, as the members of the British parliament. In 
considering the present question, it was impossible not to torn our eyes te the 
state of Scotland, before and since the union, and to contemplate the advantages 
which bad resulted from it, to that part of the united kingdom. The increased 
improvements, and the increase of trade, were not confined to any particular 
part of Scotland. They were experienced in every corner of it; and there was 
not now an inhabitant of any spot in all Scotland, who had not cause to rej ok* 
at that event. 

A question had been triumphantly asked, “ Why not give all those advan¬ 
tages to Ireland, without an union?” Without an incorporating union they 
would be of no avail; for the strength and resources of both countries must be 
consolidated, in order to enable Ireland to reap the full advantage from such 
concessions. It is from confidence in the strength of government alone, that 
a communication of capital and other advantages can arise. 

That in comparing the sacrifices of Scotland to the anion, with those of Ire- 
hud, it should be recollected, that Ireland had not for many centuries, been 
free, or independent of England; bnt that Scotland never was completely subdued 
or under the control of England; that Scotland gave up, what Ireland could not 
give op, an independent and separate crown. The Scots undoubtedly surrendered 
t hose honours at the time with reluctance, and evinced the greatest hostility to 
the union, until experience bad made them acquainted with its blessings. The 
vast unpopularity of the duke of Queensberry and other commissioners, who 
f la vo ured that union, while the zeal and activity of the duke of Hamilton and 
lard Belhaven, were the theme of every tongue, were well known. The duke 
of Queensherry, who took the most active part in carrying the union into effect, 
and was her majesty’s commissioner for the purpose, narrowly escaped, in 
several instances, with his life. But the union soon became so popular, that 
the pretender, having pledged himself to a repeal of the act of union, excited 
such a fermentation against him, that he was obliged to expunge this promise 
from his manifesto. This change of sentiment happened in the year 1716* 
eight years after the union. 

With regard to the final adjustment of the year 1782, it was a misapplication 
of terms, to call it final. It was a mere temporary expedient, to serve the 
purposes of the moment. 

The report of the committee was brought up on the 14th of February, when 
all die resolutions, with some amendments, were agreed to, and sent up to the 
house of peers. On the 18th of February a message, from the commons, was 



232 


THE HISTORY OF THE 


delivered by earl Temple, to the lords, requesting* a conference respecting the 
means of perpetuating and improving the connexion between the two countries. 
The address of their lordships, on the subject of the union, was taken into con¬ 
sideration on the 22d of April; and a motion made in the commons, “ that the 
house do concur in the said address,’* which was agreed to. A message was 
then sent to the house of peers, informing their lordships, that the commons bad 
agreed to the address, and filled up the blank with the words “ and commons.” 

The question on the address was carried nem. con. in the house of lords. 

The resolutions of the British legislature, having been remitted to Ireland, 
with some alterations, for the reconsideration of that country, in May 1799, 
they became the subject of parliamentary discussion there. The populace of 
Dublin, and many other towns, manifested an aversion to the union, in every 
mode, in which they could shew it, short of an armed opposition. 

The Irish parliament, having assembled on the 15th of January 1800, it wu 
moved in the house of commons, that they should, in their address to the viceroy, 
declare their disapprobation of an incorporating union. But the motion was 
negatived by 138 voices against 96. On the 5th of February, the whole plan of 
the union, was communicated to the house of lords, there, and eight articles (in 
substance the same, with those agreed on by the British parliament) were pro¬ 
posed, as the foundation on which it might be established, to the mutual benefit 
of both kingdoms. It was opposed, with great zeal and eloquence, by many of 
the peers, but was ultimately agreed to, by a great majority. A protest however 
against it was entered on the journals of the house. The most interesting de¬ 
bates on the subject, took place, os was to be expected, in the Irish house of 
commons ; there, after many animated discussions, the question was carried bya 
great majority; and after some alterations of the articles, was approved by tbe 
same parliament, which the year before hud rejected it. An address was voted by 
tbe two houses, on the 27th of March, informing his majesty of the result of 
their deliberations. In that address, “they considered the resolutions of tbe two 
houses of the British parliament, as wisely calculated to form the basis of an 
incorporation of Great Britain and Ireland, into one kingdom, under his majesty 1 ! 
auspicious government, by a complete and entire union of their legislatuie. 
They had adopted them, as their guide in the measures which they bad pur¬ 
sued, and now felt it their duty to lay before his majesty, the resolutions to which 
they had agreed; and which, if they should be approved by the two houses of 
the parliament of Great Britain, they were ready to ratify, that the same might 
be established for ever, by the mHtual consent of both parliaments.** This 
address, with the resolutions of the lords and commons of Ireland, con taini ng 
the terms proposed by them, for a union between the two kingdoms, was com¬ 
municated by his majesty to the British parliament on the 2d of April, and be¬ 
came the chief subject of their deliberations, from the 21st of that month, to 
the 12th of May following. 

The resolutions for the union having, after various amendments proposed and 
rejected, been agreed to, in the British house of commons, on the 6th of May 
a motion was made, “That an address should be presented to his majesty, to 
acquaint him, that they had proceeded to resume the consideration of the im¬ 
portant subject of a legislative union between Great Britain and Ireland. That 
it was with unspeakable satisfaction, they had observed the conformity of the 
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resolutions of tbe lords and commons of Ireland, to those principles, which they 
bad humbly submitted to his majesty in the last session of parliament, as calcu¬ 
lated to form tbe basis of such a settlement. That, with a few alterations and 
additions which they had foand it necessary to suggest, they considered these 
resolutions as fit to form the Articles of Union between Great Britain and Ire¬ 
land. And if those alterations and additions should be approved of by the two 
houses of the parliament of Ireland, they were ready to confirm and ratify these 
articles, that the same might be concurring with his honses of parliament in 
Ireland, on the full conviction that, by incorporating the legislature, and con¬ 
solidating the resources of the two kingdoms, they should increase the power 
and stability of the British empire, and, at the same time contribute in the most 
effectual manner, to the improvement of the commerce, and the preservation of 
the liberties of his subjects in Ireland.” This address being voted, w as com¬ 
municated, in a conference, to the lords, (who, in a previous conference had 
made some small additions and amendments to the resolutions of the commons) 
on the 9th of May, and a joint address of both houses, on tbe subject of the 
onion agreed to, was carried to his majesty: who, in his answer on the 12th of 
May, expressed the greatest satisfaction at their proceedings; and engaged, to 
communicate to his parliament of Ireland, the sentiments and declarations con¬ 
tained in the address. 

The resolutions of the British parliament were without delay remitted to 
Ireland ; and being approved by the Irish parliament, after a few slight altera¬ 
tions, were ratified by the parliaments of both kingdoms, and passed into a law, 
by the royal assent, on the 2d of July 1800. 

By this act*, intituled, “An act for the Union of Great Britain and 
Iceland,” reciting— 

Whereas in pursuance of his majesty’s most gracious recommendation to the 
two houses of parliament in Great Britain and Ireland respectively, to consider 
of such measures as might best tend to strengthen and consolidate the connexion 
between the two kingdoms, the two houses of the parliament of Great Britain 
att fl the two houses of the parliament of Ireland have severally agreed and re¬ 
solved, that, in order to promote and secure the essential interests of Great Bri- 
ttiri and Ireland, and to consolidate the strength, power, and resources of the 
British empire, it will be advisable to concur in such measures as may best 
Ufid'to unite the two kingdoms of Great Britain and Ireland into one kingdom, 
in such manner, and on such terms and conditions, as may be established by 
the acts of the respective parliaments of Great Britain aad Ireland: 

And whereas, in furtherance of the said resolution, both houses of the said 
two parliaments respectively have likewise agreed upon certain Articles for 
ef fect ua ting and establishing the said purposes, in the tenour following: 

ARTICLE FIRST. 

That it be the first article of the Union of the kingdoms of Great Britain and 
Irfeknd, that the said kingdoms of Great Britain and Ireland shall, upon the 
first day of January which shall be in the year of our Lord one thousand eight 
hundred and one, and for ever after, be united into one kingdom, by the name 


• 39 & 40 Geo. S. c. 67. 
X 
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of The United kingdom of Great Britain and Ireland ; and that the royal stile 
and titles appertaining to the imperial crown of the said united kingdom and 
its dependencies; and also the ensigns, armorial flags and banners thereof, 
shall be such as his majesty, by his royal proclamation under the great seal of 
the united kingdom, shall be pleased to appoint. 

ARTICLE SECOND. 

That it he the second article of union, that the succession to the imperial 
crown of the said united kingdom, and of the dominions thereunto belonging, 
shall continue limited and settled in the same manner as the succession to the 
imperial crown of the said kingdoms of Great Britain and Ireland now standi 
limited and settled, according to the existing laws, and to the terms of unieo 
between England and Scotland. 


ARTICLE THIRD. 

That it be the third article of union, That the said united kingdom be repre¬ 
sented in one and the same parliament, to be stiled The Parliament of the 
United Kingdom of Great Britain and Ireland. 

ARTICLE FOURTH. 

That it be the fourth article of union, That four lords spiritual of Ireland by 
rotation of sessions, and twenty-eight lords temporal of Ireland elected for life 
by the peers of Ireland, shall be the number to sit and vote on the part of Ireland 
in the house of lords of the parliament of the united kingdom; and one hundred 
commoners (two for each county of Ireland, two for the city of Dublin, two for 
the city of Cork, one for the University of Trinity College, and one for each of 
the thirty-one most considerable cities, towns and boroughs), be the number to 
sit and vote on the part of Ireland in the house of commons of the parliament 
of the united kingdom; 

That such act as shall be passed in the parliament of Ireland previous to the 
union, to regulate the mode by which the lords spiritual end temporal, and the 
commons, to serve in the parliament of the united kingdom on the part of 
Ireland, shall be summoned and returned to the said parliament, shall be con¬ 
sidered as forming part of the treaty of union, and shall be incorporated in the 
acts of the respective parliaments by which the said union shall be ratified and 
established: 

That all questions touching the rotation or election of lords spiritual or tem¬ 
poral of Ireland to sit in the parliament of the united kingdom, shall be decided 
by the house of lords thereof; aud whenever, by reason of an equality of votes 
in the election of any such lords temporal, a complete election shall not be made 
according to the true intent of this article, the names of those peers for whom 
such equality of votes shall be so given, shall be written on pieces of paper of a 
similar form, and shall be put into a glass, by the clerk of the parliaments at 
the table of the house of lords whilst the house is sitting; and the peer or peers 
whose name or names shall be first drawn out by the clerk of the parliaments 
shall be deemed the peer or peers elected as the case may be: 

That any person holding any peerage of Ireland now subsisting, or hereafter 
to be created, shall not thereby be disqualified from being elected to serve if be 
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shall so think fit, or from serving or continuing to serve, if he shall so think fit, 
for any county, city, or borough of Great Britain, in the house of commons of 
the united kingdom, unless he shall have been previously elected as above, to 
sit in the honse of lords of the united kingdom : but that so long as such peer 
of Ireland shall so continue to be a member of the house of commons, he shall 
not be entitled to the privilege of peerage, nor be capable of being elected to 
serve as a peer on the part of Ireland, or of voting at any such election ; and 
that he shall be liable to be sued, indicted, proceeded against, and tried as a 
commoner, for any offence with which he may be charged: 

That it shall be lawful for his majesty, his heirs and successors, to create peers 
of that part of the united kingdom called Ireland, and to make promotions in the 
peerage thereof, after the union ; provided that no new creation of any such 
peers shall take place after the union until three of the peerages of Ireland, which 
shall have been existing at the time of the union, shall have become extinct; 
and upon such extinction of three peerages, that it shall be lawful for his ma¬ 
jesty, his heirs and successors, to create one peer of that part of the united king¬ 
dom called Ireland ; and in like manner so often as three peerages of that part 
of the united kingdom called Ireland shall become extinct, it shall be lawful 
for his majesty, his heirs and successors, to create one other peer of the said 
part of the united kingdom ; and if it shall happen that the peers of that part 
of the united kingdom called Ireland shall, by extinction of peerages or other¬ 
wise, be reduced to the number of one hundred, exclusive of all such peers of 
that part of the united kingdom called Ireland, as shall hold any peerage of 
Great Britain subsisting at the time of the union, or of the united kingdom 
created since the union, by which such peers shall be entitled to an hereditary 
seat in the house of lords of the united kingdom, then and in that case it shall 
and may be lawful for his majesty, his heirs and successors, to create one peer 
of that part of the united kingdom called Ireland, as often as any one of such 
one hundred peerages shall fail by extinction, or as often as any one peer of 
that part of the united kingdom called Ireland shall become entitled, by descent 
or creation, to an hereditary seat in the house of lords of the united kingdom; 
it being the true intent and meaning of this article, that at all times after the 
union it shall and may be lawful for his majesty, his heirs and successors, to 
keep up the peerage of that part of the united kingdom called Ireland to the 
number of one hundred, over and above the number of such of the said peers as 
shall be entitled by descent or creation to an hereditary seat in the house of lords 
of the united kingdom : 

That if any peerage shall at any time be in abeyance, such peerage shaHbe 
deemed aud taken as an existing peerage; and no peerage shall be deemed 
extinct, unless on default of claimants to the inheritance of such peerage for 
the space of one year from the death of the person who shall have been last 
possessed thereof; and if no claim shall bo made to the inheritance of such 
peerage, in such form and manner as may from time to time be prescribed by 
the house of lords of the united kingdom, before the expiration of the said 
period of a year, then and in that case such peerage shall be deemed extinct; 
provided that nothing herein shall exclude any person from afterwards putting 
in a claim to the peerage so deemed extiuct; and if such claim shall be al¬ 
lowed as valid, by judgement of the house of lords of the united kingdom, 
reported to bis majesty, such peerage shall be considered as revived * and in 
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case any new creation of a peerage of that part of the united kingdom called 
Ireland shall have taken place in the interval, inconsequence of the tupposed 
extinction of such peerage, then no new right of creation shall accrue to his 
majesty, his heirs or successors, in consequence of the next extinction which 
shall take place of any peerage of that part of the united kingdom called Ireland. 

That all questions touching the election of members to sit on the part oflre- 
land in the house of commons of the united kingdom shall be heard and decided 
in the same manner as questions touching such elections in Great Britain now are 
or at any time hereafter shall by law be heard and decided; subject nevertheless 
to such particular regulations in respect of Ireland as, fcom local circumstances, 
the parliament of the united kingdom may from time to time deem expedient: 

That the qualifications in respect of property of the members elected oa 
the part of Ireland to sit in the house of commons of the united kingdom, 
shall be respectively the same as are now provided by law in the cases of 
elections for counties and cities and boroughs respectively in that part of 
Great Britain called England, unless any other provision shall hereafter be 
made in that respect by act of parliament of the united kingdom t 

That when his majesty, bis heirs or successors, shall declare his, her, or 
their pleasure for holding the first or any subsequent parliament of the united 
kingdom, a proclamation shall issue, under the great seal of the united 
kingdom, to cause the lords spiritual and temporal, and commons, who are 
to serve in the parliament thereof on the part of Ireland, to be returned in 
such manner as by any act of this present session of the parliament of Ireland 
shall be provided ; and that the lords spiritual and temporal and commons ef 
Great Britain shall, together with the lords spiritual and temporal and com* 
roons so returned as aforesaid on the part of Ireland, constitute the tee 
houses of the parliament of the united kingdom : 

That if his majesty, on or before the first day of January one thousand.eight 
hundred and one, on which day the union is to take place, shall declare, uoder 
the great seal of Great Britain, that it is expedient that the lords and com¬ 
mons of the present parliament of Great Britain should he the members of the 
respective houses of the first parliament of the united kingdom on thepartof 
Great Britain; then the said lords and commons of the present parliament of 
Great Britain shall accordingly be the members of the respective houses of the 
first parliament of the united kingdom on the part of Great Britain; and they, 
together with the lords spiritual and temporal and commons, so summoned and 
returned as above on the part of Ireland, shall be the lords spiritual and tern* 
poral and commons of the first parliament of the united kingdom; and such first 
parliament may (in that case) if not sooner dissolved, continue to sit so long as 
the present parliament of Great Britain may now by law continue to sit, if not 
sooner dissolved ; provided always, That until an act shall have passed in the 
parliament of the united kingdom, providing in w)iat cases persons holding of¬ 
fices or places of profit under the crown in Ireland, shall be incapable.of ^ 
members of the house of commons of the parliament of the united kingdom, 
no greater number of members than twenty, holding such offices or places as 
aforesaid, shall be capable of sitting in the said house of commons of the 
parliament of the united kingdom ; and if such a number of members shall be 
returned to serve in the said bouse as to make the whole number of members of 
the laid home holding such offices or places as aforesaid more than twenty, then 
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ind in inch cue the seats or places of such members as shall have last accepted 
aicli offices or places shall be vacated, at the option of snch members, so as to 
educe the number of members holding such offices or places to the number 
>f twenty ; and no person holding any such office or place shall be capable of 
icing elected or of sitting in the said house, while there are twenty persons 
inlding such offices or places sitting in the said house * and that every one of 
the lords of parliament of the united kingdom, and every member of the house 
of commons of the united kingdom, in the first and all succeeding parlia¬ 
ments, shall, until the parliament of the united kingdom shall otherwise 
provide, take the oaths, and make and subscribe the declaration, and take and 
mbscribe tbe oath now by law enjoined to be taken, made, and subscribed by 
the lords and commons of the parliament of Great Britain t 
That the lords of parliament on the part of Ireland, in the house of lords of 
the united kingdom, shall at all times have the same privileges of parliament 
which shall belong to the lords of parliament on the part of Great Britain * and 
the lords spiritual and temporal respectively on the part of Ireland shall at all 
times have the same rights in respect of their sitting and voting upon the 
trial of peers, as the lords spiritual and temporal respectively on the part of 
Great Britain; and that all lords spiritual of Ireland shall have rank and pre¬ 
cedency next and immediately alter the lords spiritual of tbe same rank and 
degree of Great Britain, and shall enjoy all privileges as fully as the lords 
spiritual of Great Britain do now or may hereafter enjoy the same (the right 
and privilege of sitting in tbe bouse of lords, and the privileges depending 
thereon, and particularly the right of sitting on the trial of peers, excepted)« 
and that the persons holding any temporal peerages of Ireland, existing at the 
tame of the union, shall, from and after the union, have rank and precedency 
next and immediately after all the persons holding peerages of tbe like orders 
and degrees in Great Britain, subsisting at the time of the union; and that all 
peerages of Ireland created after the union shall have rank and precedency with 
the peerages of the united kingdom, so created, according to the dates of their 
creations; and that all peerages both of Great Britain and Ireland, now subsist¬ 
ing, or hereafter to be created, shall in all other respects, from tbe date of the 
anion, be considered as peerages of the united kingdom ; and that the peers of 
Ireland shall, as peers of the united kingdom, be sued and tried as peers, except 
as aforesaid, and shall enjoy all privileges of peers, as fully as the peers of Great 
Britain; the right and privilege of sitting in the house of lords, and the privileges 
depending thereon, and the right of sitting on the trial of peers, only excepted. 

▲ RTICLB FIFTH. 

That It be the fifth article of union, That the churches of England and 
Ireland, as now by law established, be united into one protestant episcopal 
cbnrch, to be called The United Church of Eugland and Ireland ; and that the 
doctrine, worship, discipline, and government of the said united church, shall 
be and shall remain in full force for ever, as tbe same are now by law established 
for the church of England $ and that the continuance and preservation of the 
said united church, as the established church of England and Ireland, shall bo 
deemed and taken to be an essential and fundamental part of the union * and that 
in like manner the doctrine, worship, discipline and government of the church 
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of Scotland, shall remain and be preserved as the same are now established by 
law,and by the acts for the union of the two kingdoms of England and Scotland. 

ARTICLE SIXTH. 

That it be tbe sixth article of union, That his majesty's subjects of Great 
Britain and Ireland shall, from and after the first day of January one thousand 
eight hundred and one, be entitled to the same privileges, and be on the same 
footing, as to encouragements and bounties on the like articles being tbe 
growth, produce, or manufacture of either country respectively, and gear 
rally in respect of trade and navigation in all ports and places in the united 
kingdom and its dependencies ; and that in all treaties made by his majesty* 
bis heirs and successors, with any foreign power, his majesty’s subjects of 
Ireland shall have the same privileges, and be ou the same footing as bb 
majesty’s subjects of Great Britain: 

That, from the first day of January one thousand eight hundred and oae* 
all prohibitions and bounties on the export of articles, the growth, produce, 
or maufacture of either country, to the other, shall cease and determine jand 
that the said articles shall thenceforth be exported from one country to the 
other, without duty or bounty on such export i 

That all articles, the growth, produce, or manufacture, of either country* 
(not herein-after enumerated as subject to specific duties), shall from thence¬ 
forth be imported into each couutry from the other, free from duty, other than 
such countervailing duties on the several articles enumerated in the Schedule 
Number One A. and B. hereunto annexed, as arc therein specified, or to such 
other countervailing duties as shall hereafter be imposed by the parliament of 
the united kingdom, in the manner herein-afler provided ; and that, for the 
period of twenty years from the union, the articles enumerated in the Schedule, 
Number Two, hereunto annexed, shall be subject on importation into each 
country from the other, to the duties specified in the said Schedule Number 
Two i and the woollen manufactures, known by the names of Old and New 
Drapery, shall pay, on importation into each country from the other, the 
duties now payable on importation into Ireland ; salt and hops, on importation 
into Ireland from Great Britain, duties not exceeding those which are now 
paid on importation into Ireland ; and coals, on importation into Ireland from 
Great Britain, shall ho subject to burthens not exceeding those to which they 
are now subject: 

That calicoes and muslins shall, on their importation into either country 
from the other, be subject and liable to the duties now payable on the same on 
the importation thereof from Great Britain into Ireland, until the fifth day of 
January one thousand eight hundred and eight; and from and after the said day, 
the said duties shall he annually reduced, by equal proportions as near as may 
be in each year, so as that the said duties shall stand at ten per centum from 
and after the fifth day of January one thousand eight hundred and sixteen, untH 
the fifth day of January one thousand eight hundred and twenty-one. And that 
cotton yarn and cotton twist shall, on their importation into either country 
from the other, be subject and liable to the duties now payable upou the same 
on the importation thereof from Great Britain into Ireland, until the fifth day 
of January one thousand eight hundred and eight; aud from and after the said 
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day, the said duties shall be annually reduced by equal proportions as near as 
may be in each year, so as that all duties shall cease on the said articles from 
and after the filth day of January one thousand eight hundred and sixteen ; 

That any articles of the growth, produce, or manufacture of either country, 
which are or may be subject to internal duty, or to duty on the materials of 
which they are composed, may be made subject, on their importation into each 
country respectively from the other, to such countervailing duty as shall ap¬ 
pear to be just and reasonable in respect of such internal duty or duties on the 
materials ; and that for the said purposes the articles specified in the said 
Schedule Number One, A. and B. shall be subject to the duties set forth 
therein, liable to be taken off, diminished, or increased, in the manner herein 
specified 5 and that upon the export of the said articles from each country to 
the other respectively, a drawback shall be given equal in amount to the 
countervailing duty payable on such articles on the import thereof into the 
same country from the other; and that in like manner in future it shall be 
competent to the united parliament to impose any new or additional counter¬ 
vailing duties, or to take off, or diminish such existing countervailing duties 
as may appear, on like principles, to be just and reasonable in respect of any 
Tntore or additional iutcrnal duty ou any article of the growth, produce, or 
manufacture of either country, or of any new or additional duty on any materials 
of which such article may be composed, or of any abatement of duty on the same 1 
and that when any such new or additional couutervai ing duty shall be so im¬ 
puted on the import of any article into either country from the other, a draw¬ 
back, equal in amount to such countervailing duty shall be given in like 
manner on the export of every such article respectively from the same 
country to the other: 

That all articles, the growth, produce, or manufacture of either country, 
when exported through the otfier, shall in all cases be exported subject to the 
tame charges as if they had been exported directly from the country of which 
they were the growth, produce, or manufacture: 

That all duty charged on the import of foreign or colonial goods into either 
oanntry shall, on their export to the other, be either drawn back, or the amount 
(if any be retained) shall be placed to the credit of the country to which they 
shall be so exported, so long as the expenditure of the united kingdom shall be 
defrayed by proportional contributions ; provided always, That nothing herein 
shall extend to takeaway any duty, bounty, or prohibition, which exists with 
respect to corn, meal, malt, flour, or biscuit; but that all duties, bounties, or. 
prohibitions, on the said articles, may be regulated, varied, or repealed, from 
time to time, as the united parliament shall deem expedient. 

ARTICLE SBVEIVTR. 

That it be the seventh article of union, that the charge arising from the 
payment of the interest, and the sinking fund for the reduction of the principal, 
of the debt incurred in either kingdom before the union, shall continue to be 
separately defrayed by Great Britain and Ireland respectively, except as 
berein-after provided: 

That for the space of twenty years after the union shall take plade, the con¬ 
tribution of Great Britain and Ireland respectively, towards the expenditure of 
the united kingdom in each year, shall be defrayed in the proportion of fifteen 
parts for Great Britain and two parts for Ireland; and that at the expiration 
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of the said twenty years, the future expenditure of the united king (other 
than the interest and charges of the debt to which either country shall be sepa¬ 
rately liable) shall be defrayed in such proportion as the parliament of the united 
kingdom shall deem just and reasonable upon a comparison of the real value of 
the exports and imports of the respective countries, upon an average of the 
three years next preceding the period of revision $ or on a comparison of the 
value of the quantities of the following articles consumed within the respective 
countries on a similar average; vidclicit , beer, spirits, sugar, wine, tea, tobacco, 
and malt; or according to the aggregate proportion resulting from both these 
considerations combined { or on a comparison of the amount of income in each 
country, estimated from the produce for the same period of a general tax, if 
such shall have been imposed on the same description of income in both cone- 
tries ; and that the parliament of the united kingdom shall afterwards proceed 
in like manner to revise and fix the said proportions according to the same rules, 
or any of them, at periods not more distant than twenty years, nor less than 
seven years from each other; unless, previous to any such period, the parlia¬ 
ment of the united kingdom shall have declared, as herein-after provided, 
that the expenditure of the united kingdom shall be defrayed indiscriminately, 
by equal taxes imposed on the like articles in both countries: That, for the 
defraying the said expenditure according to the rules above laid down, the 
revenues of Ireland shall hereafter constitute a consolidated fund, which shall 
be charged, in the first instance, with the interest of the debt of Ireland, and 
with the sinking fund applicable to the reduction of the said debt, and the re¬ 
mainder shall be applied towards defraying the proportion of the expenditure 
of the united kingdom, to which Ireland may be liable in each year: That the 
proportion of contribution to which Great Britain and Ireland will be liable, 
shall be raised by such taxes in each country respectively, as the parliament 
of the united kingdom shall from time to time deem fit; provided always. 
That in regulating the taxes in each country, by which their respective pro¬ 
portions shall be levied, no article in Ireland shall be made liable to any new or 
additional duty, by which the whole amount of duty payable thereon would 
exceed the amount which will be thereafter payable in England on the like 
article: That, if at the end of any year any surplus shall accrue from the 
revenues of Ireland, after defraying the interest, sinking fund, and propor¬ 
tional contribution and separate charges to which the said country shall thea 
be liable, taxes shall be taken off to the amount of such surplus, or the surpias 
shall be applied by the parliament of the united kingdom to local purposes in 
Ireland, or to make good any deficiency which may arise in the revenues of 
Ireland in time of peace, or be invested, by the commissioners of the national 
debt of Ireland, in the funds, to accumulate for the benefit of Ireland at com¬ 
pound interest, in case of the contribution of Ireland in time of war: provided 
that the surplus so to accumulate shall at no future period be suffered to exceed 
the sum of five millions; That all monies to be raised after the union, by loan, 
in peace or war, for the service of the united kingdom by the parliament there¬ 
of, shall be considered to be a joint debt, and the charges thereof shall he borne 
by the respective countries in the proportion of their respective contribu¬ 
tions ; provided that, if at any time, in raising their respective contributions 
hereby fixed for each country, the parliament of the united kingdom shall 
j udge it fit to raise a greater proportion of such respective contributiona in one 
country within the year than in the other, or to set apart a greater proportion of 
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•inking fund for the liquidation of the whole or any part of the loan raised on 
account of the one country than of that raised on account of the other country, 
then such part of the said loan, for the liquidation of which different provisions 
ahaJI hare been made for the respective countries, shall be kept distinct, and 
•hall be borne by each separately, and only that part of the said loan be deemed 
joint and common, for the reduction of which the respective countries shall 
hfive made provision in the proportion of their respective contributions: 
That, if at any futnre day the separate debt of each country respectively shall 
have been liquidated, or, if the values of their respective debts (estimated ac. 
cording to the amount of the interest and annuities attending the same, and of 
the sinking fond applicable to the reduction thereof, and to the period within 
which the whole capital of such debt shall appear to be redeemable by such 
•hiking fund) shall be to each other in the same proportion with the respective 
contributions of each country respectively ; or if the amount by which the 
value of the larger of such debts shall vary from such proportion, shall not 
exceed one hundredth part of the said value ; and if it shall appear to the par¬ 
liament of the united kingdom, that the respective circumstances of the two 
countries will thenceforth admit of their contributing indiscriminately by equal 
taxes imposed on the same articles in each, to the future expenditure of (he 
united kingdom, it shall be competent to the parliament of the united king¬ 
dom to declare, that all future expence thenceforth to be incurred, together 
with the interest and charges of all joint debts contracted previous to such 
declaration, shall be so defrayed indiscriminately by equal taxes imposed oil 
the same articles in each country, and thenceforth from time to time, os cir¬ 
cumstances may require, to impose and apply such taxes accordingly, subject 
only to such particular exemptions or abatements in Ireland, and in that part 
of Great Britain called Scotland, as circumstances may appear from time 
to time to demand: That, from the period of such declaration, it shall no 
longer he necessary to regulate the contribution of the two countries towards 
the fhture expenditure of the united kingdom, according to any specific pro¬ 
portion, or according to any of the rules herein before prescribed; provided 
nevertheless, that the interest or charges which may remain on account of any 
port of the separate debt with which either country shall bo chargeable, and 
which shall not be liquidated or consolidated proportionally as above, shall, 
wntil extinguished, continue to be defrayed by separate taxes in each country: 
That a sum not less than the sum which has been granted by the parliament 
of Ireland on the average of six years immediately preceding the first day of 
January in the year one thousand eight hundred, in premiums for the internal 
encouragement of agriculture or manufactures, or for the maintaining insti¬ 
tutions for pious and charitable purposes, shall be applied, for the period of 
twenty years after the union, to such local purposes in Ireland, in such man¬ 
ner as the parliament of the united kingdom shall direct: That, from and after 
the first day of January one thousand eight hundred and one, all public revenue 
arising to the united kingdom from the territorial dependencies thereof, and 
applied to the general expenditure of the united kingdom, shall be so applied 
in the proportions of the respective contributions of the two countries. 

ARTICLE EIGHTH. 

That it be the eighth article of unions that all laws in force at the time of 

Y 
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the union, and all the courts of civil and ecclesiastical jurisdiction within the 
respective kingdoms, shall remain as now by law established within the same, 
subject only to such alterations and regulations from to time as circumstances 
may appear to the parliament of the united kingdom to require: provided 
that all writs of error and appeals, depending at the time of the union or here¬ 
after to be brought, and which might now be finally decided by the house of 
lords of either kingdom, shall, from and after the union be finally decided by 
the house of lords, of the united kingdom $ and provided, that, fromandafter 
the union, there shall remain in Ireland an instance court of admiralty, for the 
determination of causes, civil and maritime only, and that the appeal from 
sentences of the said court shall be to his majesty's delegates in his court of 
chancery in that part of the united kingdom called Ireland ; and that all laws 
at present in force in either kingdom, which shall be contrary to any of the 
provisions which may be enacted by any act for carrying these articles isto 
effect, be from and after the union repealed. 

And whereas the said articles having, by address of the respective houses of 
parliament in Great Britain and Ireland, been humbly laid before his majestj, 
his majesty has been graciously pleased to approve the same ; and to recom¬ 
mend it to his two houses of parliament in Great Britain and Ireland to con¬ 
sider of such measures as may be necessary for giving effect to the said articles: 
in order, thetefore, to give full effect and validity to the same, be it enacted 
by the king's most excellent majesty, by and with the advice and consent of 
the lords spiritual and temporal, and commons, in this present parliament as¬ 
sembled, and by the authority of the same, that the said foregoing recitedsr- 
ticles, each and every one of them, according to the true import and tenour 
thereof, be ratified, confirmed, and approved, and be and they areherebyde- 
clared to be the Articles of the Union of Great Britain and Ireland, and the same 
shall be in force and have effect for ever, from the first day of January which 
shall be iu the year of our Lord one thousand eight hundred and one; provided 
that before that period an act shall have been passed by the parliament of Ireland, 
for carrying into effect, in the like manner, the said foregoing recited articles. 

II. And whereas an act, intituled, An act to regulate the mode by whsektks 
lords spiritual and temporal , and the commons , to serve in the parliament rf Iht 
united kingdom on the part of Ireland, shall be summoned and returned to the said 
parliament , has been passed by the parliament of Ireland, whereby it is enacted, 

4 That the four lords spiritual sha I be taken from among the lords spiritual 
4 of Ireland in the manner following; that is to say, that one of the four arch- 
4 bishops of Ireland, and three of the eighteen bishops of Ireland, shall sit ia 
» the house of lords of the united parliament in each session thereof, the aid 

• right of sitting being regulated as between the said archbishops respectively 
4 by a rotation among the archiepiscopal sees from sessiou to session, and ia 
•'like manner that of the bishops by a like rotation among the episcopal sces : 

4 That the primate of all Ireland for the time being shall sit in the first session of 
4 the parliament of the united kingdom, the archbishop of Dublin for the time 
4 being in the second, the archbishop of Cashel for the time being in the third, 

4 the archbishop of Tuain for the time being in the fourth, and so by rotation 
‘ of sessions for ever, such rotation to proceed regularly and without interrupt 

* lion from session to session, notwithstanding any dissolution or expiration of 
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ament: That three suffragan bishops shall in like manner sit according to 
ion of their sees, from session to session, in the following order; the lord 
ip of Meath, the lord bishop of Kildare, the lord bishop of Derry, in the 
session of the parliament of the united kingdom; the lord bishop of 
»6e, the lord bishop of Limerick, Ardfert and Aghadoc, the lord hishop of 
sore, in the second session of the parliament of the united kingdom ; the 
bishop of Elphin, the lord bishop of Down and Connor, the lord bishop 
aterford and Lismore, in the third session of the parliament of the united 
lom; the lord bishop of Leiglin and Ferns, the lord bishop of (loync 
>rd bishop of Cork and Ross, in the fourth session of the parliament of the 
d kingdom ; the lord hishop of Killaloe and Kilfenora, the lord bishop of 
ore, the lord bishop of Cloghcr, in the fifth session of the parliament of 
nited kingdom ; the lord hishop of Ossory, the lord bishop of Killala and 
nry, the lord bishop of Clonfert and Kilmacduagh, in the sixth session of 
arliament of the united kingdom ; the said rotation to be nevertheless 
ct to such variation therefrom from time to time as is hereinafter provided. 
the said twenty-eight lords temporal shall be chosen by all the temporal 
of Ireland in the manner hereinafter provided ; that each of the said lords 
wral so chosen shall he entitled to sit in the house of lords of the parliament 
? united kingdom during his life ; and in case of his death or forfeiture of 
f the said lords temporal, the temporal peers of Ireland shall, in the 
ier hereinafter provided, choose another peer oat of their own number to 
y the place so vacant. And be it enacted, That of the one hundred com- 
rs to sit on the part of Ireland in the united parliament, sixty-four shall be 
n for the counties, and thirty-six for the following cities and boroughs, 
ref: For each county of Ireland two; for the city of Dublin two; for 
ty of Cork two; for the college of the Holy Trinity of Dublin one; for 
ty of Waterford one ; for the city of Limerick one; for the borough of 
st one; for the county and town of Drogheda one; for the county and 
of Carrickfergus one; for the borough of Newry one; for the city of 
nny one; for the city of Londonderry one; for the town of Galway one; 
e borough of Clonmell one; for the town of Wexford one; for the town 
ughall one; for the town of Bandon Bridge one; for the borough of 
gh one; for the borough of Dundalk one ; for the town of Kinsale one; 
e borough of Lisburne one; for the borough of Sligo one; for the borough 
Jierlough one; for the borough of Ennis one; for the borough of Dun- 
n one ; for the borough of Downpatrick one ; for the borough of Colrain 
for the town of Mallow one; for the borough of Athlone one; for the 
jf New Ross one; for the borough of Tralee one; for the city of Cashel 
for the borough of Dungannon one; for the borough of Portarlington 
for the borough of Enniskillen one. And be it enacted, That in case of 
mmoning of a new parliament, or if the seat of any of the said bom¬ 
’s shall become vacant by death or otherwise, then the said counties, 
or boroughs, or any of them, as the case may be, shall proeeed to a new 
in; and that all the other towns, cities, corporations, or boroughs, other 
he aforesaid, shall cease to elect representatives to serve in parliament; 

> meeting shall at any time hereafter be summoned, called, convened, or 
for the purpose of electing any person or persons to serve or act, or be 
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4 considered, as representative or representatives of any other place, town, city, 

* corporation, or borough, other than the aforesaid, or as representative orrepre- 

* sentatives of the freemen, freeholders, householders, or inhabitants thereof, 
‘ either in the parliament of the united kingdom or elsewhere, (unless it shall 

* hereafter be otherwise provided by the parliament of the united kingdom); and 
4 every person summoning, calling, or holding any such meeting or assembly, or 
f taking any part in any such election or pretended election, shall, being thereof 
4 duly convicted, incur and suffer the pains and penalties ordained and provided 
4 by the statute of provirion and pra?muuire, made in.the sixteenth year of tbe 
4 reign of Richard the Second. For the due election of the persons to be chosen 
4 to sit in the respective houses of the parliament of the united kingdom on the 
4 part of Inland, be it enacted, That on the day following that on which the act 
4 for establishing the union shall have received the royal assent, the primate of 
4 all Ireland, the lord bishop of Meath, the lord bishop of Kildare, and the lard 
4 bishop of Derry, shall be and they are hereby declared to be the representatives 
4 of the lords spiritual of Ireland in the parliament of the united kingdom, for 
4 the first session thereof; and that the temporal peers of Ireland shall assemble 

4 at twelve of the clock on the snme day as aforesaid, in the now accustomed place 
4 of meeting of the house of lords of Ireland, and shall then and there proceed 
4 to elect twenty-eight lords temporal to represent the peerage of Ireland in tbe 
4 parliament of the united kingdom, in the following manner; that is to say, the 
4 names of the peers shall be called over according to their rank, by the dak of 
4 the crown, or his deputy, who shall then and there atteud for that imrpoee j and 
4 each of the said peers, who, previous to the said day, and in the present partia- 
4 meat shall have actually taken his seat in the house of lords pf Ireland, and 
4 who shall there have taken the oaths, and signed the declaration, w hich are or 
4 shall be by law required to be taken and signed by the lords of the parliament 
4 of Ireland before they can sit and vote in the parliament hereof, shall, when 
4 his name is called, deliver, either by himself or by his proxy (the name of such 
4 proxy having been previously entered in the books of the house of lords of 
4 Ireland, according to the present forms and usages thereof) to the clerk of tke 
4 crown or his deputy (who shall then and there attend for that purpose), a list 
4 of twenty-eight of the temporal peers of Ireland ; and the clerk of the crown 
4 or his deputy shall then and there publickly read the said lists, and shall then 
4 and there cast up the said lists, and publickly declare tbe names of the twenty* 

4 eight lords who shall bo chosen by the majority of votes in the said lists, and 
4 shall make a return of the said names to the house of lords of the first parlia- 
4 ment of the united kingdom; and the twenty-eight lords so chosen by tbe 
4 majority of votes in tbe said lists shall, during their respective lives, sitasrepre- 
4 sentatives of the peers of Ireland in the bouse of lords of the united kingdom, 

4 and be entitled to receive writs of summons to that and every succeeding parlia- 
4 ment; and in case a complete election shall not be made of tbe whole number 
4 pf twenty-eight peers, by reason of an equality of votetf, the clerk of the crown 
4 shall return such number in favour of whom a complete election shall have 
4 been made in one list, and in a second list shall return the names of those peers 
4 who shall have an equality of votes, but in favour of whom, by reason of suck 
4 equality, a complete election shall not have been made, and the names of the 
( peers in ihe second list, for whom an equal number of votes shall have been so 
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4 given, shall be written on pieces of paper of a similar form, and shall he put 

* into a glass by the clerk of the parliament of the united kingdom, at the table 
4 of the house of lords thereof, whilst the house is sitting, and the peer whose 
4 name shall be first drawn out by the clerk of the parliament, shall be deemed 
4 the peer elected i and so successively as often as the case may require ; and 
4 whenever the seat of any of the twenty-eight lords temporal so elected shall be 

* vacated by decease or forfeiture, the chancellor, the keeper or commissioners 
4 of the great seal of the united kingdom for the time being, upon receiving a 
4 certificate under the hand and seal of any two lords temporal of the parlia- 
4 ment of the united kingdom, certifying the decease of such peer, or on view 
4 of the record of attainder of such peer, shall direct a writ to be issued under 
4 the great seal of the united kingdom, to the chancellor, the keeper or com- 
4 missioners of the great seal of Ireland for the time being, directing him or 
4 them to cause writs to be issued by the clerk of the crown in Ireland, to 
4 every temporal peer of Ireland, who shall have sat and voted in the house of 
4 lords of Ireland before the union, or whose right to sit and vote therein, or 

* to vote at such elections, shall, on claim made on his behalf, have been 

* admitted by the house of lords of Ireland before the qnion, or after the union 
4 by the house of lords of the united kingdom ; and notice shall forthwith be 
4 published by the said clerk of the crown, in the London and Dublin Ga- 
? zettes, of the issuing of such writs, and of the names and titles of all the 
4 peers to whom the same are directed ; and to the said writs there shall be 
4 annexed a form of return thereof, in which a blank shall be left for the name 

* of tiie peer to be elected, and the said writs shall enjoin each peer within 

4 fifty-two days from the teste of the writ, to return the same into the crown • 
4 office of Ireland with the blank filled up, by inserting the name of the peer 
4 for whom he shall vote, as the peer to succeed to the vacancy made by de- 
‘ mise or forfeiture as aforesaid i and* the said writs and returns shall be 
4 bipartite, so as that the name of the peer to be chosen shall be written twice, 

4 that is, once on each part of such writ and return, and so as that each part 
4 nay also be subscribed by the peer to whom the same shall be directed, and 
4 likewise be scaled with his seal of arms ; and one part of the said writs and 

* returns so filled up, subscribed and sealed as above, shall remain of record 
4 in the crown office of Ireland, and the other part shall be certified by the 
4 clerk of the crown to the clerk of the parliament of the united kingdom; 

4 and no peer of Ireland, except such as shall have been elected as representa- 
4 tive peers pn the part of Ireland in the house of lords of the united kingdom, 

4 and shall there have taken the oaths, and signed the declaration prescribed 
4 by law, shall, under pain of suffering such punishment as the house of lords 

* of the united kingdom may award and adjudge, make a return to such writ, 

4 unless he shall, after the issuing thereof, aud before the day on which the 
4 writ is returnable, have taken the oaths and signed the declaration which are 
4 or shall be by law required to be taken and signed by the lords of the united 
4 kingdom, before they cau sit and vote iu the parliament thereof; which 
4 oaths and declaration shall be cither taken and subscribed in the court of 
4 chancery of Ireland, or before one of his majesty's justices of the peace of 
4 that part of the united kingdom called Irelaud, a certificate whereof, signed 
4 by such justices of the peace, or by the register of such court of chancery, 

4 shall be transmitted by such peer with the return, and shall be annexed to 
4 that part thereof remaining of record in the orowp office of Ireland ; and the 
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* clerk of the crown shall forthwith after the return day of the writs, caoscto 

* be published in the London and Dublin Gazelles, a notice of the name of 

* the person chosen by the majority of votes; and the peer so chosen shall, 

* during his life, be one of the peers to sit and vote on the part of Ireland in 
4 the house of lords of the united kingdom ; and in case the votes shall be 
4 equal, the names of such persons who have an equal number of votes in their 
& favour, shall be written on pieces of paper of a similar form,andshaII be put 
4 into a glass by the clerk of the parliament of the united kingdom, at the 
4 table of the house of lords, whilst the house is sitting, and the peer whoie 
4 name shall be first drawn out by the clerk of the parliament, shall be deemed 
4 the peer elected. And be it enacted, That in case any lord spiritual, being t 
4 temporal peer of the united kingdom, or being a temporal peer of that part 
A of the united kingdom called Ireland, shall be chosen by the lords temporal 
4 to be one of the representatives of the lords temporal, in every such case* 
4 during the life of such spiritual peer being a temporal peer of the united 
4 kingdom, or being a temporal peer of that part of the united kingdom called 
4 Ireland, so chosen to represent the lords temporal, the rotation of represent- 
4 ation of the spiritual lords shall proceed to the next spiritual lord, without 
4 regard to such spiritual lord so chosen a temporal peer, that is to say, if such 
4 spiritual lord shall be an archbishop, then the rotation shall proceed to the 
4 archbishop whose sec is next in rotation, and if such spiritual lord shall he a 
4 suffragan bishop, then the rotation shall proceed to the suffragan bishop 
4 whose see is next in rotation. And whereas by the said fourth article of 
4 union it is agreed, that, if his majesty shall, on or before the first day of 
4 January next, declare, under the great seal of Great Britain, that it isexpe- 
4 dient that the lords and commons of the present parliament of Great Britain 
4 should be the Members of the respective houses of the first parliament of 
4 the united kingdom on the part of Great Britain, then the lords and commons 
4 of the present parliament of Great Britain shall accordingly be the members 
4 of the respective houses of the first parliament of the united kingdom on 
4 the part of Great Britain ; be it enacted, for and in that case only. That the 
4 present members of the thirty-two counties of Ireland, and the two members 
4 for the city of Dublin, and the two members for the city of Cork, shall be, 

4 and they are hereby declared to be, by virtue of this act, members for the 
4 said counties aud cities in the first parliament of the united kingdom; and 
4 that on a day and hour to be appointed by his majesty under the great seal 
4 of Ireland, previous to the said first day of January one thousand eight hun- 
4 dred and one, the members then serving for the college of the Holy Trinity 
4 of Dublin, and for each of the following cities or boroughs, that is to say, 

4 the city of Waterford, city of Limerick, borough of Belfast, county and town 
4 of Drogheda, county and town of Carrickfcrgus, borough of Newry, city of 
4 Kilkenny, city of Londonderry, town of Galway, borough of Clonmcll, town 
4 of Wexford, town of Youghall, town of Bandon Bridge, borough of Armagh, 

4 borough of Dundalk, town of Kinsale, borough of Lishurne, borough of 
4 Sligo, borough of Calherlough, borough of Ennis, borough of Dungarvan, 
4 borough of Downpatrick, borough of Coicrain, town of Mallow, borough 
4 of Athlone, town of New Ross, borough of Tralee, city of Cashel, borough 
4 of Dungannon, borough of Fortarlington, and borough of Enniskillen, or 
4 any five or more of them, shall meet in the now usual place of meeting of 
c the house of commons of Ireland, and the names of the members then serving 
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« for the said places and boroughs, shall be written on separate pieces oF paper, 

4 and the said papers being folded up, shall be placed in a glass or glasses, and 

* shall successively be drawn thereout by the clerk of the crown, or his deputy, 

4 who shall then and there attend for that purpose ; and the first drawn name 

* of a member of each of the aforesaid places or boroughs shall be taken as 

* the name of the member to serve for the said place or borough in the first 
4 parliament of the united kingdom ; and a return of the said names shall be 
4 made by the clerk of the crown, or his deputy, to the house of commons of 
4 tlie first parliament of the united kingdom, and a certificate thereof shall be 
4 given respectively by the said clerk of the crown, or his deputy, to each of 

* tke members whose names shall have been so drawn: Provided always, That 
•it may be allowed to any member of any of the said places or boroughs, by 
4 personal application, to be then and there made by him to the clerk of the 
4 crown, or his deputy, or by declaration in writing under his hand, to be 
4 transmitted by him to the clerk of the crown previous to the said day so 
4 appointed as above, to withdraw his name previous to the drawing of the 
4 names by lot; in which case, or in that of a vacancy by death or otherwise 
4 of one of the members of any of the said places or boroughs, at the time of so 
4 drawing the names, the name of tho other member shall be relumed as afore- 
4 said as the name of the member to serve for such place in the first parliament 
4 of the united kingdom ; or if bolh members for any such place or borough 
4 shall so withdraw their names, or if there shall be a vacancy of both members 
4 at the time aforesaid, the clerk of the crown shall certify the same to the 
4 house of commons of Ihe first parliament of the united kingdom, and shall 
4 also express, in such return, whether any writ shall then have issued for the 
4 election of a member or members to supply such vacancy ; and if a writ shall 
4 so have issued for the election of one member only, such writ shall be super- 
4 seded, and any election to be thereafter made thereupon shall be null and of 
4 no effect; and if such writs shall have issued for the election of two members, 

4 the said two members shall be choscu accordingly, and their names being 
4 returned by the clerk of the crown to the house of commons of the parlia- 
4 meat of the united kingdom, one of the said names shall then be drawn, by 
4 lot, in such manner and time as the said house of commons shall direct; and 
4 the person whose name shall be so drawn, shall be deemed to be the member 
4 to sit for such place in the first parliament of the united kingdom ; but if, 
4 at the time aforesaid, no writ shall have issued to supply such vacancy, none 
4 shall thereafter issue until the same he ordered by resolution of the house of 
4 commons of the parliament of the united kingdom, as in the case of any 
4 other vacancy of a seat in the house of commons of the parliament of the 
4 united kingdom. Aud be it euacted. That whenever his majesty, his heirs 
4 aud successors, shall, by proclamation under the great seal of the united 
4 kingdom, sunnnou a new parliament of the united kiugdoin of Great Britain 
4 and Ireland, the chancellor, keeper or commissioners of the great seal of 
4 Ireland, shall cause writs to be issued to the several couuties, cities, the 
4 college of the Holy Trinity of Dublin, aud boroughs in that part of the united 
4 kingdom called Ireland, specified in this act, for the clcctiou of members to 
4 serve in the parliament of the united kingdom, according to the numbers 
4 hereinbefore set forth ; and whenever any vacancy of a seat in the house 
4 commons of the parliament of the united kingdom, for any of the said 

* counties, cities, or boroughs, or for the said college of the Holy Trinity of 
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As touching Wales, that was not always the feudal territory 
of the kingdom of England ; but having been long governed by 
a prince of their own, there were very many laws and customs 
used in Wales, utterly strange to the laws of England, the princi¬ 
pal whereof they attribute to their king Howell Dha(a). 

(a) There is a transcript of them, in British Museum. See Astle’s pref. to 
the Harleian collection of MSS. in the the Index to that noble collection. 

4 Dublin, shall arise, by death or otherwise, the chancellor, keeper, or commis- 
4 sioners of the great seal, upon such vacancy being certified to them respect- 
4 ivcly, by the proper warrant, shall forthwith cause a writ to issue for the 
4 election of a person to fill up such vacancy ; and such writs and the retnrni 
4 thereon respectively, being returned into the crown office in that part of the 
4 united kingdom called Ireland, shall from thence be transmitted to the crown 
4 office in that part of the united kingdom called England, and be certified to the 
4 house of commons in the same manner as the like returns have been usually or 
4 shall hereafter be certified ; and copies of the said writs and returns, attested 
4 by the chancellor, keeper, or commissioners of the great seal of Ireland for 
4 the time being, shall be preserved in the crown office of Ireland, and shall be 
4 evidence of such writs and returns, in case the original writs and returns shall 
4 be lost;’ be it enacted, That the said act, so herein recited, be taken as a part 
of this act, and be deemed to all intents and purposes incorporated within the 
same. 

III. That the great seal of Ireland may, if his majesty shall so think fit, after 
the union, be used in like manner as before the union, except where it is other¬ 
wise provided by the foregoing articles, within that part of the united kingdom 
called Ireland $ and that his majesty may, so long as he shall think fit, continue 
the privy council of Ireland, to be his privy council for that part of the united 
kingdom called Ireland. 

Thus, this great and important work was happily and constitutionally accom? 
plished ; and though Ireland has not, at present, reaped all the benefit which 
she might naturally have expected from the union, yet the time, I trust, is not 
far distant, when the 44 overflowing of British capital will find its way into that 
country ; will convert its bogs, into corn-fields, will cover its barren moun¬ 
tains, with forests; dig its mines, cut its canals, erect its fabricks, explore new 
channels of commerce, and improve the old ones ; in a word, by supplying la¬ 
bour, will render the people industriously enlightened, contented, and happy.”* 
—These blessings, however, may possibly be suspended by the measures which 
have unhappily been adopted, during the last twenty years, for the suppression 
of the illicit distillation, which has prevailed in the northern and western, and 
some of the central counties of Ireland.—On which interesting and important 
subject, the reader may derive considerable information, from two letters 
lately published by Mr. Chichester, on the oppressions and cruelties of Irish 
revenue officers ; and particularly from the very able review of those letters, 
in the Edin. Rev. for March, 1819, p. 441. The legislature, however, has lately 
interposed, to remedy, if possible, the evils alluded to ; and the act which it has 
lately passed (59 Geo. 3.) will, it is hoped, fully answer the laudable purpose for 
which it was intended. 


Dr. Watson, late Bishop of Landaff. 
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After king fid ward I. had subdued Wales, and brought it 
immediately under his dominion, he first made a strict inquisition 
touching the Welsh laws within their several commotes and seig- 
niores; which inquisitions are yet of record. After which, in the 
12th of Edward I. the statute of Rutland was made, whereby the 
administration of justice in Wales, was settled in a method very 
near to the rule of the law of England. The preamble of the 
said statute is notable, viz* 

“ Edvardus Dei gratia rex Angliae dominus Hibemise & dux 
“ Acquitaniae omnibus fidelibus suis de terra sua de Snodon & de 
• f aliis terns suis in Wallia salutem in Domino. Di\ina Provi- 
“ dentia quo? in sua dispositione non fallitur, inter alia suae dispen- 
9t sationis munera, quibus nos & regnum nostrum Angliae decorari 
u dignata est, terram Walliae cum incolis suis prius nobis JUR! 
" PEODALI subjectam, tarn sui gratia in proprietatis nostrae 
“ dominium, obstaculis quibuscunque cessantibus, totaliter & cum 
'* integritate convertit, & coroniae regni praedicti tantum partem 
19 corporis ejusdem annexuit & univit. Nos, &c.” (a). 

According to the method in that statute prescribed, has the 
nethod of justice been hitherto administered in Wales, with such 
dterations and additions therein, as have been made by the several 
subsequent statutes of 27 and 34 H. VIII. &c. (B). 

(a) Vide note (B) and (D) on this chapter. 

(B) Wales, unconquered and uncultivated, for ages preserved its indepen- 
leace, against the continued attempts of a great and of a powerful people to 
nibject it. Whether this may with greater propriety be ascribed to courage, 
jo the situation of the country, or to a want of that, whatever it may be, which 
(timulates the ambition of conquerors, is not perhaps easy to determine: 
attain however it is, that the Saxons, instigated more by revenge, than by 
my solid advantage which could possibly have been derived from the conquest 
>f such a country, continually exerted every effort to subdue it 

At what period the Britons were first called Wbljh, or from whence the 
vord WaUia is derived, is not, I believe, as yet ascertained: laborious may 
lave been the researches, various, no doubt, are the conjectures. From 
vbatever origin the word may have been derived, it is not, however, unrea* 
tenable to suppose, that it was at first a term of reproach applied by the Saxons, 
-be Welch having almost invariably denominated themselves tymry. 

Blnckstone, speaking of the Welsh, remarks, that when the Saxons them- 
elves were converted tq Christianity, and settled into regular and potent go- 
rernments. Jibe retreat of the ancient Britons grew every day narrower $ that 
Jiey were overrun by little and little, gradually driven from one fastness to 
mother, and by repeated losses abridged of their wild independence*. Of this 
there may be no question; a minute detail, therefore^ of their reciprocal 
• Cota* 1 oc\ 93. 

£ 
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depredations, from the era of the Saxon conquest, to that of Edward the 
First, would be of very little, if of any, consequence: in truth their wars 
were equally savage and ferocious $ each, as the scale of fortune preponde¬ 
rated, exhibiting massacre and devastation, fire and the sword. 44 Very early 
“ (adds Blackstone) in our history, we find their princes doing homage to the 
44 crown of England, till at length, in the reign of Edward the First, who may 
44 justly be styled the conqueror of Wales, the line of their ancient princes 
44 was abolished, and the king of England's eldest son became, as a mattes 
44 or course, their titular prince*.” If this assertion be but a little investi¬ 
gated, it may, perhaps, in the end, a little be doubted. 

Under the conduct of Llewellyn ap Jorweth, and his son and successor David 
ap Llewellyn, the Welsh carried on a war with various success against the 
English. Llewellyn ap Gryffidd, who succeeded his uncle David ap Llewdlys, 
was the last prince of Wales of the British blood j and it is in general admitted, 
that by the death, or, as some suggest, by the assassination of this prince, the 
A^elsh were at length, not totally, though in a great measure, conquered by 
Edward the First; for it is probable that this conquest extended, not to say 
other counties than those which arc specified in the statute of Wales; t vis. 
Merioneth, Carnarvon, Anglesey, and Flintshire, and the counties of Carmar¬ 
then and Cardigan in South Wales; in which counties only, Edward erected 
castles +. Its old constitution, whatever that might have been, wasnowde* 
stroyed j and no good one substituted in its place. That care was intrusted 
to lords marchers—a form of government of a very singular kind ; a strange 
heterogeneous monster, something between hostility and government^. With 
Llewellyn expired the distinction of his nation ; and though foreign conquest* 
might add to the glory, yet this added to the felicity of England. To iacor* 
porate the victors with the vanquished, Edward granted lands in Wales to 
his followers ; to prevent security and concealment, he destroyed the wood* 
which had so often afforded safety to the enemy ; and, the more effectoally 
to subjugate the country, castles were erected, which he took especial cam 
Sufficiently to garrison. However lenient, or however politic the conduct* 
yet surely it must have been accompanied with some degree of severity, or 
the brave Llewellyn would not so feelingly have complained— 44 Nam nos adti 
44 spoliati eramus (says Llewellyn) imm in servitutem rcdacti per jasticia* 
44 rios & ballivos regis, amplius quam si Saraceni essemus, vet Judei deooa- 
44 ciavimus domino regi, sed semper mittebantur justiciarii et ballivi feroci- 
44 ores et crudeliores; et quando illi saturati erant per injustas exactiooei' 
44 alii de novo mittebantur ad populum exorcianduro, in tantum quod Wat 
44 lensis malebat mori quam vivere f. M Thus woefully experiencing the 
cruelty and rapacity of the English, the Welsh, however reduced, were ns- 
willing peaceably to submit to the power of Edward, and therefore boldlr 
insisted on being governed by a prince of their own country. To effect this 
purpose, Edward dispatched his queen, when pregnant, to Caernarvon castle, 
where she was delivered of a son f, who in consequence was honoured with 
the title of Prince of Wales. By this politic condescension, Edward complied 

• Cora. 1 v. oct. 94. $ Ed. Burke. 

t Statutum Wallitt— 12 Edwr. I. Appcn- || Appendix to Wynne's Hist, of Wak* 
dix to 4to. Ed. ed. stat. p. 3. —Bar. Ob. Slat. SU 

$ Bsr. Ob. Stat. 104. 5 Edward II. 
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with the literal import of the request, but at the same time atoided the spirit 
and intention of it. Thus the territory of Wales, as Mr. Justice Blackstone 
conceives*, became entirely re>annexed, by a kind of feodalresumption, to the 
dominion of the crown of Englandf ; or, as the statute of Rhudhlan % expresses 
it—“ terra Wallis cum incolis suis, prius regijure feodali tubjecta , (of which 
44 homage was the sign) jam in proprietatis dominium totaiiter et cum integri- 
44 late con versa est, et coronas regni Anglise tonquam pars corporis ejusdem 
44 annexa et units The expression jure feodali tubjecta , is somewhat re¬ 

markable, as it is believed || that no instance can be found of a jut feodale pre¬ 
vailing ix England : we hear indeed of the word feodum , and the distinction 
between the feodum novum and feodum antiquum , but of a begular system of 
feodal law, wliich tliis expression seems to indicate, there are but very slight 
traces. Edward however was a conqueror, and had a right to make use of his 
own words, in the preamble to his own law. It may not be impertinent to ob¬ 
serve, that though of late years some very ingenious attempts have been made 
to explain our ancient common law, by feodal principles, yet it is more than 
probable, that neither Lyttleton nor his learned and laborious commentator, 
knew that such a law had ever prevailed in any part of Europe. 

Tlie more effectually to blend the vanquished with their conquerors, Edward 
was. not ouly desirous of having the laws of Wales reviewed, but of having them 
compared, and if possible rendered consonant with those of England; to accom- 
pfiah which he directed proper inquiries to be made before certain commissioners, 
over whom the bishop of St. David’s was appointed to preside. The certificates 
and returns of the commissioners, are printed in the appendix to the Laws of 
fiool Dha, or The Good, the legislator I of the Britons, and contain many cu¬ 
rious particulars **. It was, with truth, conceived, that the custom of gavel¬ 
kind had in a violent degree promoted public and hereditary feuds ; sovereign¬ 
ties as well as private property being, by the custom of W ales, divisible among 
all the male issue, whether legitimate or not. 

Some have thought that the equal partition of private estates among the male 
issue, tends not only to the promotion of agriculture, but to the increase of popu¬ 
lation j and that in a government founded on equality and liberty, it is the me¬ 
dium which curtails the wealth and the power of individuals. Others con¬ 
ceive, that the custom of lands desending to the youngest son, which we term 
Borough-English, in preference to the other sons, has a more rational foundation 
than the exclusive descendibility to the eldest; he being supposed, and not very 
unreasonably, more capable of maintaining himself than the youngest; who 
might probably be of such tender years, as to be altogether unable to provide 
for himself, on the decease of his ancestor. 


• Com. 1 rol. oct. 94. 
t Yaugli. 400. 

110 Edw. I. Rot el a ml, or more pro¬ 
perly Rhudd-lan, or Rhyd-land. 

6 Vide note (D) on this chapter, 
f Obs. on Stat. 107. 

YTbe prince of Wales, without ques¬ 
tion, had legislative authority; he could, 
vd libitum , alter, abrogate, and enact laws; 
yet in the exercise of this extensive power, 
whether delegated or assumed, it became 


him to act in strict conformity with the 
public t»ood ; for the disapprobation of the 
ancient Britons was shewn, not by ineffec¬ 
tual petitions, but by the sword—when the 
sovereign ceased to be deserving, he ceased 
to be a prince. There is a transcript of 
the laws of Hoel Dha in the Harleian col¬ 
lection of MS. in the British Museum. See 
Astley’s Pref. to the index of that collec¬ 
tion. 

•• Bar. Obs. on Stat. 105. 
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In consequence of the inquiries which Edward had directed to be made, the 
custom of gavelkind, notw ithstanding the distraction which was the result of its 
existence, with some other customs which had long been prevalent in Wales, 
was retained; others indeed were altered, and some were abolished, by the statute 
of Wales, which was made in the 12th year of the reign of Edward the Firlt, 
A. D. 1284. This statute bears date “ apud Rothelauum (Rbyd-land in Fliat- 
44 shire) die Dominica in medio quadragesimoe anno regni nostri duodecimo.” 
Barrington* observes on this statute, that it is certainly no more than regulations 
made by the king in council for the government of Wales, which, if the preamble 
be credited, was now totally subdued. This law, though it has been but little 
attended to, either by lawyers or historians, merits particular notice, because it 
not only makes known what were then the laws and the customs of Wales, but, 
by its remedial injunctions, discovers likewise what, at that time, was the law of 

England.-By this statute many material alterations were made in many puts 

of their laws, to reduce them nearer to the standard of the English, especially in 
the forms of their judicial proceedings: but they still retained very much of 
their original polity, and in particular their rule of inheritancef; for their cus¬ 
tom of gavelkind, was continued till the time of Henry the Eighth. Notwith¬ 
standing these seemingly good intentions of Edward, the manners of the Welsh 
fallowed the genius of their own government. The people were ferocious,' rrst- 
ive, savage, and uncultivated: sometimes composed, never pacified. Wales 
within itself was in perpetual disorder, and kept the frontier of England in per¬ 
petual alarm. Benefits from it to the state, there were none. Wales was known 
only to England by incursions and invasions J. Many of the Welsh, from the 
desire of plunder §, or from a rooted antipathy against their conquerors, were still 
inclined to disorder; and under the conduct of Owen Glyndowr, emboldened by 
a confederacy with the potent earls of Worcester and Northumberland, their 
untractable spirit broke forth in insurrection. Henry the Fourth had the good 
fortune to defeat this formidable combination, and by the decisive battle of 
Huske, put an end to the aspiring hopes of Owen. This was the last struggle 
which the Welsh made for the recovery of their liberties, and the English, now 
having entirely subjected them, treated them rather as slaves than as subjects. 
Subsequent to the statute of Wales, aud anterior to the subjugation by Heniy, 
their provincial immunities bad been at different times abridged ; now, by aa 
ill-judged severity, they were prohibited from the enjoyment of any offices, and 
from the purchasing of any landseven penal laws were enacted to prevent 
the English from intermarrying with the Welsh ||. Thus, instead of healing die 
wounds occasioned by insurrection, was the breach which subsisted between the 
two nations extended. All this while W r ales rid this kingdom like an mattet— 
it was an unprofitable and oppressive burthen. The march of the human 
is slow. It was not, until after two centuries, discovered, that by an eternal law, 
Providence had decreed vexation to violence, and poverty to rapine. Our ances¬ 
tors did however at length open their eyes to the ill husbandry of injustice. They 
found that the tyranny of a free people could, of all tyrannies, the least be en¬ 
dured ; and that laws made against an whole nation, were not the mostefieotqtl 


* Ohs. on Stat. 104. 
t Blac. Com. 1 vol. act, 94. 
$ Ed, Bvirke. 


i Barr. 0 nfitat.S? 9 . 
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method• for securing its obedience *. Accordingly, in the reign of Henry VIT. 
who was descended from the princes of North Wales, the course was entirely 
altered, and the Welsh experienced greater favour. By his son and successor 
Henry VI11. the union of England and Wales was happily and politically ef¬ 
fected. Previous steps having been taken to introduce a union of laws between 
ihe two countries t, the finishing stroke to the independency of the Welsh was, 
.as Blackstone remarks £, given by the stat. 27 Hen. VIII. c. 26. which at the 
same time gave the utmost advancement to their civil prosperity. By this me¬ 
dium, political order was established $ the military power gave way to the civil; 
the marches were turned into counties. The title of it is, “ an act concerning 
41 laws to be used in Wales By this statute it is enacted, First, that the 
dominion of Wales shall be for ever united to the kingdom of England. Se¬ 
condly, that all Welshmen born shall have the same liberties as other the king's 
subjects. Thirdly, that lands in Wales shall be inheritable according to the 
English tenures and rules of descent. Fourthly, that tbe law of England, and 
no other, shall be used in Wales, beside many other regulations of the police 
.of this principality. But that a nation should have a right to English liberties, 
and yet no share at all in the fundamental security of those liberties, the grant 
of their own property, seemed a tiling so incongruous, that eight years after, 
that is, in the thirty-fifth year of that reign, a complete and not an ill-pro- 
portioned representation, by counties and boroughs, was bestowed upon 
Wales, by act of parliament ]. From that moment, as by a charm, tumult 
eabsided ; obedience was restored; peace, order, and civilization, followed in 
the train of Liberty:—when the day-star of the English constitution had 
priaen in their hearts, all was harmony within and without f.—~ 

----- Simul alba nautis 
Stella refulsit, 

Defluit saxis agitatus humor : 

Concidunt venti, fugiftntque nubes, 

Et mioax (quod sic voluere) ponto 
Uoda recumbit. 

The statute 34 and 33 Henry VIII. c. 26. entitled, w an act for certain ordi- 
** nances in the king's dominion and principality of Wales**,*’ confirms the 
4 >ther act. This act not only adds farther, but also contains a more complete 
code of regulations for the administration of justice; with such precision, 
and such accuracy, that no one clause of it, according to Mr. Barrington ft, 
hath ever yet occasioned a doubt, or required an explanation. 

It begins by dividing Wales into twelve shires ; before, as lord Herbert of 
Cherbury asserts (in his Life of Henry VIII.) it consisted of one hundred and 
forty lordships marchers, with jura regalia , and the grand object of this statute 
was to reduce their jarriug customs to uniformity. In short, this act reduced 
Wales into the same order in which it at present stands ; differing from the 
Kingdom of England only in a few particulars (such as having courts within 

* Ed. Burke. 

t Banr. Obs. Stat. 437. 

t Com. t vol. oct. 94. 


|| 34 & S5 Hen. 8. c. 26. sec. 110. 
5 Edm. Burke. 

•• 4tb. Stat. roi. 2. pa. 348. 
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itself in dependent of the process of Westminster-hall), mod some other im¬ 
material peculiarities, hardly more than are to be found in many counties of 
England itself*. It hath already been said, that this statute is so dear, that 
it bath not ever required either exposition or alteration. Lord Bacon f hath 
just abridged some of the regulations, thinking perhaps, that they spoke 
sufficiently for themselves. Mr. Justice Doderidge, pursued the same mode, 
in his account of the principality, without offering any other observation than 
that the justices of the great session have the same powers with “ the antient 
“ justices in eyre. 1 ’ He could not by this mean, that the justices in eyre, bad 
authority to decide causes in a court of equity, which the justices of the 
great session have so long exercised, that it cannot now be disputed : how 
they originally obtained this jurisdiction cannot be easily ascertained, as in 
the 34 and 35 Henry VIII. which enumerates every officer in the courts of 
law, there is not the least allusion to any proceedings in equity +. 

Thus were united a people hitherto distracted with continnal animosity, 
and thus, to use the words of the elegant commentator, were this braYe people 
gradually conquered into the enjoyment of true liberty i being insensibly put 
upon the same footing, and made fellow citizens with their conquerors 

With the greatest deference to Mr. Justice Blackstone and Mr. Barrington, 
the statute of 34 and 35 Henry VIII. cannot wo w be deemed a complete code of 
regulation for the administration of justice iu Wales s in truth, whoever atten¬ 
tively considers the mode of judicial proceedings, as conducted in Wales, com¬ 
pared with that which is pursued in this kingdom, must immediately acknow¬ 
ledge the manifest superiority of the latter. It is true, that they hare in Wales 
a court, somewhat improperly called the court of grand sessions, in which is 
transacted all professional business, either at law or in equity.—But if it be 
apparent, that the common people are in general ignorant of the English 
language—that where the cause of action exceeds ten pounds, the parties may 
try it at the next English county, by which means either the plaintiff or the 
defendant is frequently obliged at a great expence, and at great trouble, to 
briug witnesses from a very distant part, to try a very trifling cause, and by 
such means affording to the opulent, too frequent opportunities to harass and 
oppress the indigent—it must be obvious that what was originally intended as 
a benefit, is now become a grievance—and that, as the reason J, for trying 
causes in the next English county, has long since ceased, the practice should 
cease also.—Were the judicial proceedings in every respect the same as in 
England, and Wales joined to the English circuits, there would not then, 
perhaps, exist any partial distinction between the inhabitants of England and of 
Wales—they would then have the same laws, the same justice,the same govern¬ 
ment, and in time the same language. On the whole, it is to be hoped by every 
one who understands, and understanding wishes to promote the real interest of 
the principality, that every distinction between England and Wales, whether 
arising from a difference of manners and of customs —from the mode of admi¬ 
nistering justice, or even from the language itself, may be entirely done away. 

• Blac. Com. 1 vol. oct. 95. 

t In his Law Tracts. 

X Obs. on Slat. 459. 

$ Blac. Cora. 1 vol. oct. 94. 


f| Which was to procure a more impartial 
trial, on account of the partyTaelious which 
genei all; prevailed in Wales. 
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Touching the Isle of Man. This was sometimes parcel of the 
tingdora of Norway, and governed by particular laws and cus- 
;oms of their own; though many of them hold proportion, or 
Dear some analogy, to the laws of England, and probably were at 
irst and originally derived from thence; seeing the kingdom of 
Norway, as well as the Isle of Man, have anciently been in sub¬ 
jection to the crown of England. Vide Legis Wilti. primi , in 
Lombard's Saxon Laws (C). 

la Hilary 21 Geo. II. the great question, “ whether the court of grand 
14 sessions in Wales possessed a jurisdiction exclusive of that of the court of 
14 king's bench," was agitated. The case is elaborately reported in 1 fVils. 193, 
The determination was in favour of the exclusive jurisdiction.—But it has 
been siucc over-ruled. See Doug. 202. and note (D) on this chapter. 

(C) The Isle of Man is a distinct territory from England, and is not governed 
by our laws; neither doth any act of parliament extend to it, unless it he 
particularly named therein ; and then an act of parliament is binding there *. 
It was formerly a subordinate feudatory kingdom, subject to the kings of 
Norway; then to king John and Henry III. of England ; afterward to the 
kings of Scotland ; then again to the crown of England : at length we find 
king Henry IV. claiming the island by right of conquest, and disposing of it 
to the earl of Northumberland ; upon whose attainder it was granted (by the 
name of the lordship of Man) to Sir John dc Stanley, by letters patent 
7 Henry IV. 

Those who formerly possessed this territory stiled themselves kings. Hex 
Mmimias # fnsularum , was a common inscription on their seals, and in truth 
they were so titled by their superior lords. Scialas , sajs Henry the third t, 
quod dilectus et fidelis nosier Reginaldus rex de Man venit adfidem 4* serviiiusm 
nostrum $ nobis homagium fecit . But they were also, in later times, titled the 
lords of Man 9 domini Mannice 9 by which title the dignity was not so restrained 
that the name of king was taken away. For it is related, that the lords of 
Man had withal the name of king, and might use also a crown of gold: so says 
Thomas of Walsinghara, where he relates, that William Montague, earl of 
Salisbury, under Richard II. sold the isle to sir William Scrop; fViilielmus 
Scrap £ emit de domino Wittietmo de Monteaculo comite de Sarum insulam Eubonice 
(which is the old name of the isle) com corona, nehpb dominus hujus in¬ 
sulas rex vocatur, cui etiam PAs est corona AuitEA coronari : and an¬ 
other to the same purpose in the public library at Oxford ^; Est nempe jus 
ilUus insulae ul quisquis illius s't dominus rex vocetur 9 cui etiam fas est corona 
regia coronari. But in those gifts of this island, which were made by our kings, 
to such as have been since stiled kings of Man, the name of king or kingdom is 
not to be found, only the title of lord; but with liberty to hold it as amply 

• 4 Inst 284. 2 And. 116. § Chron. ras. ah. ann. 43 H. S. and 

t Pat 3. Hen. 3. inenibr. 1. 7 H. 5. cni iciolui aliqnis nomen GuiL lVuh- 

1 7 Rich.*, sab. ann. D. 1393. p. 337. anger tenure nuper pnefixit tub. ann. V. 

1392. 
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and at freely at any had before held it. Whiltt it was In the handi of Uie carl 
of Salisbury, he ttiled himself only lord of Man, Seignor de Man. 

By the name of lordship also, it was given by Henry the Fourth to Henry 
earl of Northumberland, as an island won by conquest from sir William Scrop. 
The words of the patent are remarkable-he gives him* insulam castrum 
Pelam et dominium de Man ac omnia insula* et dominie eidem insula de Man 
pertinentia , qua fucrunt Willielmi le Scrop chivaler defuncti quern nuper in vMa 
sud conquestati fuimus el ipsum sic conqueslatum decrevimus f qua ratioue cam • 
questus illius tanquam conquestata cepimus in manum nostrum f qua quiden de* 
cretum 4 * conquestus in presentiparliaments nostro (that is the parliament of the 
first year of hit reign) de assensu dominorum temporalium in eodem parliaments 
existentium quoad personam pro fall Willielmi ac omnia terras et tenementa bans 
et catalla sua tam infra dictum regnum quant extra ad supplicationem comma- 
nitatisdicti regninosiri affirmata existunt. 

Some years afterwards the earl of Northumberland forfeited it, and it was 
in the tame words given to tir John Stanleyf, to hold in fee By the tenure of 
two falcons, to be presented to the king at his coronation 1 but the tenure of 
the earl of Northumerland was to carry the sword called Lancaster sword, 
which Henry the Fourth wore when he first arrived in England, at the 
coronations of the king and his successors +. 

In his lineal descendants it continued for eight generations, till the death of 
Ferdinand, earl of Derby, A. D. 1594 ; when a controversy arose concerning 
the inheritance, between his daughters and William his surviving brother: 
upon which, and a doubt that was started concerning the validity of the original 
patent the island was seized into the queen's hands. Afterwards, various 
grants were made of it by king James the First 1 all which being expired 
or surrendered, it was granted 7 Jac. I. to William earl of Derby, and the 
heirs male of his body, with remainder to his heirs general $ which grant 
was the next year confirmed by act of parliament, with a restraint of the 
power of alienation by the said carl and his issue male. On the death of 
James earl of Derby, A. D. 1735, the male line of earl William failing, the 
duke of Athol succeeded to the island, as heir general by a female branch. 
In the mean time, though the title of king had long been disused* the earls 
of Derby, as lords of Man, had maintained a sort of royal authority therein, 
by assenting to or dissenting from laws, and exercising an appellat jurisdiction* 
Yet though no English writ, or process from the courts of Westminster, was 
of any authority in Man, an appeal lay from a decree of the lord of the island, 
to the king of Great Britain in council, as is apparent from the case hereafter 
stated. But the distinct jurisdiction of this little subordinate royalty, being 
found inconvenient for the purposes of public justice, and for the revenue, 
authority was given to the Treasury by the 12 Geo. 1. c. 28. to purchase the 
interest of the then proprietors, for the use of the crown: which purchase 
was at length completed in the year 1765, and confirmed by statutes 5 Geo. III. 
c. 26 and 39. whereby the whole island and all its dependencies, so granted, 
(except the landed property of the Athol family, their raaneria! rights and 
emoluments, and the ^patronage of the bishoprick || and other ecclesiastical 
* Pat. 1 H. 4. part. 5. membr. 36. || The bishoprick of Man, or Sodor, or 

t Pat. 7 H. 4. part 2. membr. 18. Sodor and Man, was formerly within the 

% Seld. Tit. Hon. 1 . 3. province of Canterbury, but annexed to that 

$ Camden. Eliz. A. D. 1594. of York by statute 33 Hen. Ylli. c. 31. 
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Berwick was sometimes parcel of Scotland, but was won by 
nquest by'king Edward I. and after that lost by king Edward II. 
id afterwards regained by Edward III. It was governed by the 
ws of Scotland, and their own particular customs, and not 
'CORDING TO THE RULE8 OP THE COMMON LAW OP ENGLAND, 
rther than as by custom it is there admitted: as in Liber Par - 
r menti, 21 Edw. 1. in the case of Moyne and Bartlemew, pro 
te $ in Berwick. Yet now by charter, they send burgesses to 
e parliament of England (D). Vide Rot. Pari . 16 B. II. 
41, 42* 


nefices) for Che sum of 70,0001. are unalienably vested in the crown, and 
bjected to the regulations of the British excise and customs*. 

The earl of Derby, king of the Isle of Man, made a decree concerning lands 
ere; the person, against whom the decree was made, appealed to the king 
Great Britain in council i. and the principal question was, whether an appeal 
I lie before the king in council, there being no reservation in the grant, 
ide of the Isle of Man by the crown, of the right of appeal to the crown. 
It was urged for the appeal, that it appearing Henry IV. had granted the 
» of Man, to the earl of Derby's ancestors, to hold by homage and other 
*vices, though there was no reservation of the right of appeal to the crown, 
t that liberty was plainly implied. That such a liberty of appeal lay in all 
les where there was a tenure of the crown; that it was the right of the sub- 
*t to appeal to the sovereign to redress the wrong done in any court of jus- 
e < nay, if there had been express words in the grant to exclude appeals, 
ij had been void: because the subject had an inherent right, inseparable 
him as subject, to apply to the crown for justice. That the king, as the 
mtmim of justice* had an inherent right inseparable from the crown, to dis- 
bute justice among his subjects; and if this were a right in the subjects y 
grant could deprive them of it; the consequence of which would be, that 
all cases where there were words exclusive of such right of appeal, the 
ig would be construed to be deceived, and his grant to be void. 

Lord chief justice Parker, who assisted upon the occasion, thought that 
3 king in council had necessarily a jurisdiction in this case, in order to pre- 
nt a. failure of justice $ whereupon their lordships proceeded in the appeal, 
1 determined in favour of the appellantt. 

(D) The town of Berwick-upon-Tweed was originally part of the kingdom 
Scotland; and, as such, was for a time reduced by Edward I. into tbe pos. 
•Ion of the crown of England ; and, during such subjection, received from 
it prince a charter, which (after its subsequent cession by Edward Baliol, 
be for ever united to the crown aud realm of England) was confirmed by 
ward III. with some additions; particularly that it should be governed, by 
> laws and usages which it enjoyed, before its reduction by Edward I. Its 


* Blac. Com. 1 v. 105. 


t Christian v. Corrcn, Peer© Wins. 1 v. 
399. 9 Eq. Ca. Abr. 81. pi. 3. 
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constitution was new-modelled, and put upon an English footing bj a charter 
of James I.* and all its franchises were confirmed in parliament by the 22 
Edw. IV. c. 8. and the 2 Jac. I. c. 28. therefore though it has some local pe¬ 
culiarities, derived from the ancient laws of Scotland, yet it is clearly part of 
the realm of England, being represented by burgesses in the house of commons, 
and bound by all acts of the British parliament, whether specially named or 
not. And therefore it was, (perhaps superfluously), declared by the 20 Geo. 
11. c. 42. that where England only is mentioned in an act of parliament, the 
same notwithstanding hath and shall be deemed to comprehend the dominion 
of Wales and Town of Berwick-upon-Tweed. And tho* certain writs, from 
the courts at Westminster, do not usually run into Berwick, any more than 
into the principality of Wales, yet it bath been solemnly adjudged, that all 
prerogative writs, (as those of mandamus , prohibition, habeas corpus , certio¬ 
rari , &c.) may issue to Berwick, as well as to every other of the dominions 
of the crown of England ; and that indictments and other local matters arising 
in the town of (Berwick, may be tried by a jury of the county of Northnm- 
berlandf. 

Towards the latter end of the reign of George the Second, the constitution 
of Berwick was legally and thoroughly investigated. The cause which gave 
rise to the investigation, was that of the King against Cowle * which came be¬ 
fore the court of king’s bench, in the form of a motion, to shew cause “ why 
" a supersedeas should not issue to a certiorari , which had been directed to 
•• the mayor and corporation, justices of Berwick $.”•—After all the charters 
of the corporation bad been produced and minutely inspected, and after many 
elaborate arguments, by counsel, on both sides, the earl of Mansfield delivered 
the opinion of the court to the following effect. 

The objections urged against the certiorari were principally—that the coart 
of king’s bench had no jurisdiction over the town and borough of Berwick, 
or any local matters arising there ; because it was not to be deemed part of 
the realm of England, and the king’s writ did not run there * consequently, 
the court had no authority to remove a record from thence, by writ of cer¬ 
tiorari, for any purpose whatsoever. 

That supposing the court might, for some purposes, have jurisdiction, yet 
the end for which the Certiorari was desired, could not possibly be obtained. 

The best way, said lord Mansfield, of considering this question, is concisely 
to deduce the condition and constitution of Berwick, contrasted with Wales; 
to shew that arguments from the case of Wales hold to Berwick, equally at 
least in all respects; in many a fortiori. 

Edward the First coneeived the great design of annexing all other parts of 
the island of Great Britain to the realm of England. The better to effectuate 
his idea, as time should offer occasion, he maintained “ that all the parts 
“ thereof, not in his own hands or possession, were holden of his crown.” 
The consequence of this doctrine was, that, by the feudal law, supreme ju¬ 
risdiction resulted to him in right of his crown, as sovereign lord, in many 
cases which he might lay hold of; and when the territories should come into 

# For the several charters, particularly t Blac. Com. 1 v. 99. 1 Sid. 382. 46t. 

that of James the First, and under which 2 Show. 365. Cro. J^c. 543. 2 Bolt 

the corporation of Berwick claim all their Abr. 292. Stat. 11 Geo. 1. c. 4. 
privileges, see 2 Burr. 836. scq. * 2 Burr. 834. seq. 
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bit possession, they would come back as parcel of the realm of England, from 
which (by fiction of law at least) they had been originally severed. 

This doctrine was literally true, as to the counties palatine of Chester and 
Durham. 

But, no matter upon what foundation, be maintained that the principality of 
Wales was holden of the imperial crown of England ; he treated the prince of 
Wales as a rebellions vassal; subdued him ; and took possession of the princi¬ 
pality. Whereupon, on the 4th of December in the 9th year of hir reign, he 
ranted a commission to inquire “ per quae leges el per quas consuetudines ante- 
14 caesores nostri reges regere consueverani prmcipem fValike et Barones fValien- 
*aas Walike el pares suos el alios inferiores et corum pares , 

If the principality was feudatory, the conclusion necessarily followed; 
14 that it was under the government of the king’s laws, and the king’s courts, 
44 in cases proper for their interposition though like counties palatine, 
they had peculiar laws, and peculiar customs, jura regalia , and complete ju¬ 
risdiction at home. 

There was a writ issued at the same time to all his officers in Wales, 44 to 
“ give information to the commissioners; and also many interrogatories, 
■pacifying the points to be inquired into. The statute of Rutland + refers to 
Ibis inquiry. By that statute he does not annex Wales to England, hut recites 
it as a consequence of its coming into his hands— 44 Divina Procidentia ter- 
mm Walike prims nobis jure feodati subjedam, jam m proprietatis nostrac domi- 
mhtm converts, et coronas regni JngHas tanquam partem corporis ejusdkm, 
a m s exuit el univit .” 

The 87 H. VIII. e. 86. adheres to the same principle, and recites 44 that 
Wales bter hath BERM incorporated, annexed, united, and subject to, and 
under the imperial crown of this realm, as a very member and joint of the 

saaM ” 

Edward the First having succeeded as \« Wales, maintained also, 44 that 
Scotland was holden of the crown of England.” 

The jurisdiction, which resulted to him as superior lord, he often exer¬ 
cised, as sitting in this court. And as the coart exercised that jurisdiction 
which resulted to the king in capacity of superior lord of Scotland ; h fortiori 
it did so, when the country came into the king's possession. Therefore it 
was that the court of king’s bench actually sat at Roxburgh in Scotland. 

While he continued in possession of Scotland, 30 Ed. 1. he granted a charter 
to the town and borough of Berwick, under the great seal of England, notwith¬ 
standing he then had a great seal of Scotland. The charter requires the Mayor 
to be sworn before his chancellor or treasurer and barons ef his exchequer 
in Scotland ; and the writ to choose a coroner, is to issue out of his chancery 
in Scotland. He seems to consider the whole country as united into one 
realm: for the privileges are given— 44 per Mum regnum et potestatem nostrum 
in terra el petestate nostra .’* 

In a few years Berwick, with the rest of Scotland, was lost ; and continued 
so, many ) ears. 

• Rotul. Walike, 9 Ed. 1. in. 5. Leges t 18 Ed. 1. See it in the 2d voL of the 
Wallue, Hoeli Boni, 518. published by book of old statutes, knitted 44 Statute 
Wotton. Walli*.” 
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Edward the Third renounced all pretension to the kingdom of Seetiaad, ia 
property, or superiority, divitum a regno Anglia. 

Edward the Third procured from King Edward Baliol, and the parliament 
of Scotland, a grant and cession of Berwick, separate from Scotland, “for 
ever, el regali dignUaU el corona ac regno Anglia perpetuis lemporibtu muxs, 
unila y el incorporata” In the tenth year of his reign be granted to Berwick 
an exemplification and confirmation of the charter of Edward I.* 

Berwick was again lost when Edward the Third was in France; and retakes 
after his return $ and, in the thirtieth year of his reign, he granted a new 
charter, confirming the former, with some additions ; particularly, that they 
should be governed by the laws and usages which they had enjoyed in the 
time of Alexander late king of Scotland. 

Berwick was again lost; and again recovered by Edward the Fourth, who 
confirmed the former charters, by charter + and act of parliament J. 

Between this time and the 33 of Hen. VIII. (particular time does not ap¬ 
pear, because the returns are lost), Berwick was summoned, as a borough of 
England, to send members to parliament. They did so till the Union ; aad 
they still continue to send members to the parliament of Great Britain, bt 
sdmmoni, as being parcel of the realm; not under any of their charters! 
none of which give them such a right. That of Edward the Fourth is aa 
intpeximu* of the preceding ones, and the charters of 19 April, 1 H. VIII.— 
26 April, 1 Qu. Mary.—4 May, I Eliz. are confirmatory charters only; none 
of which give them a right to send members tp parliament 1 and yet they 
have sent them ever since the time of Henry the Eighth. 

Their present constitution is under letters patent, granted by James the 
First which are expressly confirmed by act of parliament Q: under these 
they act; and have had no charter since. 

Before the union, Berwick, as well as Wales, was bound by every English 
general act of parliament, as being part of the realm of England. Where it 
is particularly named in acts of parliament, it is superfluous: so is the men¬ 
tion of Wales. If it was not part of England before the union, it is now do 
part of Great Britain ; for only England and Scotland are united. It is bound 
by all general laws since the union. 

In general acts, not applicable to Scotland, and where Scotland is not in¬ 
tended to be included, the method is, bt provision, to declare that the act 
does not extend to Scotland. Where provisions are made for that part of 
Great Britain called England, Wales and Berwick-upon-Tweed are compre¬ 
hended under that description. 

Wales, from the time it first came into the hands of Edward the First, wsi 
deemed to be within the realm, upon the doctrine of having been holden be¬ 
fore of his crown ; and in consequence of such tenure, by rational deductions 
from the principles of our common law, this epurt exercises jurisdiction over 
matters in Walesj and which is not given by any act of parliament. 

Scotland was considered in the same light. This court exercised sovereign 

• 6, 7, 8, Ed. 3. Rymer vol. 4. pa. 636. § 20 April, 2 J. 1. 

590 to 595. 614. || 2 J. 1. c. 23. called in Hawkiort 

t 22 Ed. 4. edition 1 J. 1. c. 28. 

t 22 Ed. 4. c. 8. 
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jurisdiction over it, as well before it came into the king’s hands as afterwards. 
The chance of war refuted the claim of the rest of Scotland, as belonging to 
England; and confirmed it os to Berwick. 

But if Berwick were to be deemed a dominion of the crown, and no part 
of the realm of Eugland, it may nevertheless be under the controul, and sub¬ 
ject to the superintendence of the king, in this court. 

The constitution given to Berwick by the crown of England, approved by 
parliament, shews it necessarily is so; much stronger than in the case of coun¬ 
ties palatine, or Wales. The people of Berwick have not jura regalia , or a 
complete jurisdiction within themselves, like a county palatine. They have 
no sovereign courts of the king, within themselves, like Wales. They are 
made a free borough, to hold in burgage, by rent. Such a creature of the 
Jaw must of necessity be connected, as part of a kingdom, and subordinate. 

In the time of king Alexander, they were subject to the supreme court of 
Scotland. They could have no laws or customs, but such as were suitable to 
the subordinate condition of a borough. 

The metamorphosis from a Scotch to an English borough, did not render 
them independent; it only changed the sovereign jurisdiction. They are 
made a corporation in England ; to sue or be sued in that capacity in England; 
to take lands in that capacity in England. The burgesses, in that capacity, 
are to enjoy many privileges in England; they send representatives to parlia¬ 
ment, by summons, as a borough in England. 

This court alonb can judge of their franchises, as a corporation $ who are 
entitled as members of it* what are their privileges j and whether they con¬ 
tinue to exist or not. As if you suppose a question to arise “ whether they 
are dissolved j” or “ who is mayor;** who can judge but this court? The 
charter of James supposes it, because he commands the attorney and solicitor 
general to bring.no writ of quo warranto for things past. In Hilary Term, 
14, 15, Car. 2. a quo warranto was brought in this court against the mayor, 
bailiffs, and burgesses of Berwick, but not proceeded in. 

Another part of their constitution, more immediately applicable to the 
present question, is what relates to pleas of the crown. 

The charter grants them a court leet, agreeable to the laws and statutes of 
England • a commission of peace aud oyer and terminer , with the same autho¬ 
rity which belongs, or may belong, to justices of the peace in England, and 
to hear and determine in like manner as justices of peace, by the laws 
and statutes of England. It grants them a commission of goal-delivery, under 
which they must proceed by indictment, according to the course of the law 
of England i as in fact they nlways have done. 

The charter gives them power to make ordinances with penalties, so as the 
penalties be reasonable, and not repugnant to the laws of England. In short 
they have no criminal law, but the law of England ; and no criminal jurisdic¬ 
tion but with such a reference to the law of England, as of necessity includes 
this court. 

Suppose they should adjudge a man to death; for a crime not capita! by the 
l»w of England—suppose they should indict a man for disobeying an ordinance 
repugnant to the law of England—suppose they should indicta roan for treason, 
t|ipugh the fajet would not amount to treason within pur laws—suppose, as 
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justices of the peace, they should issue illegal orders, without any Authority, 
su a summary way, there can be no redress hut here $ and if this court coaid 
not interpose, they would, under the grant of a limited, subordinate authority, 
he, in every sense of the word, absolute. 

Another objection is, 44 the king's writ doe* not ran there.* 9 

That is applicable only to the writ of venire, and other jury process; or 
perhaps, to original writs, which are the commencement of suits between 
party and party. 

When this court removes, by writ of certiorari , an indictment for a mis¬ 
demeanour from Wales, the Welsh sheriff is commanded to cause the defen¬ 
dant to appear; and when he has appeared, and issue is joined, there b a 
suggestion, 44 that the king’s writ does not run into Wales.*’ So the very re¬ 
cord which says the 44 king's writ does not run,” shews many that do. 

Tbe reason why a venire does not run to Berwick, is, because they are 
exempted from being summoned out of the borough to serve upon juries. 

But the charter supposes that other writs, ministerially directed, may run: 
because the return of all writs, precepts, and process issuing out of the king's 
courts, and the execution thereof, is granted to the mayor, bailiffs, and bur¬ 
gesses, exclusive of any sheriff, minister, or bailiffs. 

Writs, not ministerially directed, (sometimes called prerogative writs, be¬ 
cause they are supposed to issue on the part of the king) such as mandamus, 
prohibition, habeas corpus, certiorari , are not restrained by any clause in the con¬ 
stitution given to Berwick. Upon a proper case, they may issue to every 
dominion of the crown of England. 

There is no donbt as to the power of this court, where the place is under 
the subjection of the crown of England i -the only question is, as to the pro¬ 
priety. 

To foreign dominions, which belong to a prince who succeeds to the throne 
of England, this court has no power to send any writ of any kind. We cannot 
send a habeas corpus to Scotland, or to the Electorate ; but to Ireland, the 
Isle of Man, and the plantations, to Guernsey and Jersey, we may ; and for¬ 
merly it lay to Calais, which was a conquest, and ceded to the crown of Eng¬ 
land by the treaty of Bretigny. 

But notwithstanding the power which the court has, yet where it cannot 
judge of the cause, or give relief, it will not interpose. Therefore upon im¬ 
prisonments in Guernsey and Jersey, in Minorca, and in the plantations, I have 
known complaints to the king in council, and orders to bail or discharge. Bet 
I do not remember an application for a writ of habeas corpus. Yet cases have 
formerly happened of persons illegally sent from hence, and detained there, 
where a writ of habeas corpus, out of this court, would have been the most 
proper and effectual remedy. 

In Cro. Jac. 543. a precedent is cited of a habeas corpus to Berwick. I have 
caused the records to be searched for that case: and the orders of the court 
and return to tbe writ of habeas corpus are found. The court had fined the 
mayor and bailiffs of Berwick 20001. for not returning the writ: they hid also 
issued an alias habeas corpus . The alias habeas corpus not being returned, they 
ordered tbe fine to be estreated, and that a pluries habeas corpus should issue 
subptend 500 mere returnable immediately. At the same time they issued aa 
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ttachraent against the mayor and bailiffs ; and ordered the Governor of 
ck to execute it. The next day the estreat of the fine was suspended, on the 
aat being 1 discharged out of prison, and bailed to appear, on the octave of 
Isiy, being the return of the attachment against the mayor and bailiffs, 
liltzy Term they are ordered to return the pluries habeas corpus. After- 
the mayor and two of the bailiffs were committed, and examined upon 
tgitaries, as in contempt; and two of diem were ordered to find bail at 
it of the applicant, before they were discharged. 

i return states the chartep of Edward III. and that by their laws and 
as, the Guild had authority to punish for colouring foreigners goods, or 
in partnership with a foreigner, by fine, imprisonment, and disfranchising, 
state that Henry Brearly Xthe party) was found guilty of being in partner- 
rith a foreigner, and fined 1001. which he not only refused to pay, but 
d them with scandalous and contumelious reproaches; that they therefore 
committed him to prison till the fine should be paid, and disfranchised 

ere is an order the same Hilary Term, stated to be upon the recommends- 
f the court, (therefore I suppose by consent,) that u the fine of 1001. set 
m Brearly by the Guild, should be reduced to 501. and that upon his sub¬ 
net! be should be restored to his freedom.” But he was to remain disftan- 
I till he should make his submission. 

to the other prerogative writ of prohibition, it was taken for granted, in 
L Abr. 302. “ that a prohibition lay out of this court to the consistory of 
nrham, in a matter arising in Berwickthough the suggestion “ that the 
id out of which the tithes were claimed lay in Scotland and not in Berwick,” 
lolden insufficient. How Berwick came to be part of the diocese of Dur- 
I have not yet learned. 

to Writs of mandamus. In Trin. 9 Geo. I. a mandamus issued, to admit 
iwear four persons elected to be churchwardens of Berwick. 
ie act 11 Geo. I. c. 4. proceeds upon the ground “ that a writ of man da¬ 
is, out of this court, lies to Berwick.” 
m last sort of writ, not ministerially directed, is a certiorari. 
certiorari, for a proper purpose, lies to any dominion of the crown of Eng - 
, Mr. Justice Doderidge, in Sir John Carew’s case, says, “ the Register 
rites mention of a certiorari to remove a record taken at Calais 
ad there are precedents of such writs to Berwick directly. In Pasch. 
c. 2. an indictment for a riot was removed from Berwick by certiorari; 
ess Issued upon it out of this court, against the defendants to appear. In 
bselmas Term following the indictment was quashed, and the town clerk of 
sick amerced 51. for not returning the caption. 

i Trinity Vacation 1754, two indictments were removed from Berwick by 
fi orari. The defendants appeared in this court, and pleaded not guilty, 
here is no instance of a doubt ever having been made, before the present 
i, concerning the authority of this court to send a writ of certiorari to 
wick; and we are ail clearly of opinion, “ that the court, by law, has such 
wrer.” 


• V. Cro. Jac. 484. 
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Two great authorities are urged in opposition to this. They are no lets than 
those of Sir Edward Coke and Lord Chief Justice Hale. 

Sir Edward Coke, in Calvin’s case*, says, “ that Berwick it no part of 
“ England, nor governed by the laws of England.” And Lord Chief Justice 
Hale follows him, and says, “ Berwick was sometimes parcel of Scotland, bat 
“ was won by conquest by king Edward I. and after that lost by king Edward II. 
“ and afterwards regained by Edward III. It was governed by the laws of Scet- 
“ land and their own particular cnstoms, and not according to the rules of the 
“ law of England, further than as by custom it is there admitted. Yet now,” 
says he, “ by charter they send burgesses to the parliament of England.” hi 
Calvin’s case, there was no question concerning the constitution of Berwick. 
And we plainly see, by what has passed in the present case, how little was 
known, even at Berwick itself, concerning its own constitution. What was said 
about it in Calvin’s case, was a mere obiter opinion, thrown out by way of argu¬ 
ment and example. Sir Edward Coke was very fond of multiplying precedents 
and authorities ; and, in order to illustrate his subject, was apt, besides such an~ 
thorites as were sirictly applicable, to cite other cases which were not applicable 
to the particular question under his consideration. In the case then under judicial 
consideration, the question was, “ whether Robert Calvin, the plaintiff, born in 
“ Scotland, after the descent of the crown of England to King James the Pint, 
“ was an alien born, and consequently disabled to bring any real or pemousl 
“ action, for any lands, within the realm of England.” But it never was a 
doubt, “ whether a person, born in the conquered dominions of a country, is 
subject to the king of the conquering country:” and therefore the argument did 
not hold from the case of Berwick, to the point then in question. Neither was 
the case of Calais in any sort apposite. 

As to the laws by which Berwick is governed. 

Whatever may be the case, when more particularly inquired into, with regard 
to their civil constitution, it appears very sufficiently, that in pleas of the crowa, 
Berwick has no other laws, by which it is governed, but the laws of England. 
The statute 11 Geo. II. c. 19. for the more effectual securing the payment of 
rents and preventing fraud by tenants, supposes this. All the provisions of that 
act are extended to Berwick by name. Some of these provisions relate to eject¬ 
ments, which concern civil matters; and they do proceed there by ejectment. 
But it is manifest that Coke is mistaken in saying, generally, “ that Berwick 
“ was not governed by the laws of England.” For in criminal matters, the fact 
is clearly otherwise. 

And Lord Chief Justice Hale is clearly mistaken in saying, u that Berwick 
“ sends members to the parliament of England by charter.” For it is by wut 
of summons that they send them thither, in consequence of their being a bo¬ 
rough. Chester, both county and city, first sent members to parliament, by 
virtue of an act made in Henry the VIHth’s timef. 

But though the court has power, by law, to send a writ of certiorari to Ber¬ 
wick, yet it ought not to issue in vain. And therefore we should be satisfied, that 
the end for which it is prayed, be attainable; and the ground sufficient for re¬ 
moving the record, in order to attain that end. The end here avowed is, that the 


• 7 Co. *3 b. 


t 34 H. 8. c. 13. 
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matter may be tried in this court. And it is objected that there can be no suck 
trial, because the trial must be local, and no jury can come from Berwick. 

But the law is clear and uniform, as far back as it can be traced. Where the 
court has jurisdiction of the matter, if from any cause, it cannot be tried in the 
place, it shall be tried as near as may be. All local matters arising 1 in TVales 
triable in this court, are by the common law tried by a jury of the next county 
in England *. So as to the Cinque Ports, the venire facia* shall be awarded 
de vicineio of the next vill, either in the county of Kent or Sussex f. So as to 
the Isle of Ely {. So as to Ireland § ; a venire was directed to the sheriff of 
Salop, as the next English county. So in parts of England itself, where an im¬ 
partial trial cannot be had in the proper county, it shall be tried in the next. 

This is the ancient and general rule, wherever the court has jurisdiction ; 
and this general rule has often been applied to Berwick. 

Edward the First, by an ordinance in parliament, extended these rules, as to 
complaints against the king of Scotland, that they might be tried in this court 
by a jury of Northumberland, or any other county, or before commissioners ap¬ 
pointed by the king||. There was a precedent applying this rule to Berwick, 
in 42 Eliz. affirmed upon a writ of error; and the like in 44 Eliz. The like 
the 20 Car. II. Crispe and Jackson v. Mayor and Burgesses of Berwick^. 
And the Mayor of Berwick’s case lays down as a certain principle, that where a 
local matter arising at Berwick is tried here, there is to be a suggestion made 
on the roll, “ breve domini regie ibi non currit , M as it is in Wales. 

There are two precedents in the reign of James II. of informations in this 
court for misdemeanours in Berwick, and in Michaelmas 8 Ann. the Attorney- 
General filed an information here, for misdemeanours in Berwick. In Hilary 
and Easter 1755, this court, after much litigation, granted informations for bribery 
in Berwick, at the election of their members to parliament, as being an offence 
and misdemeanour at the common law. Which shews Berwick, in respect of 
the jurisdiction of this court, “ to proceed originally by information for misde- 
“ meadoura committed there,” t6 be upon the same foot as any other part of 
England. And the coart never would have granted those informations without 
being satisfied that they might be tried; because a defect of power to try, 
necessarily infers a want of jurisdiction. 

There is not one authority to the contrary. And in reason it would be most' 
absurd; because it would really be putting the place out of the protection of 
the law, and there must, in many important cases, be a total failure of trial, 
and consequently of justice. 

. Suppose the office of mayor should be usurped ; the usurpation is *a crime, 
and cannot be tried before the man himself who is accused, or any jurisdiction 
in the town. Much less could a questiou “ whether the corporation was dis¬ 
solved ” be tried before themselves. Such questions could not be tried origi¬ 
nally before commissioners sent thither by the king; they could only be judged 
in this court. To try franchises of this kind in any other shape, would not only 

.• 19 H. 6. fo. 12. b. pi. SI. |1 21 Ed. 1. ltylev’s Placita Pari. 159. 

t 2 Ro. Abr. tit. Trial, Letter I. pi. 6, 7. % 1 Lev. 252. 1 Mod. 36,57. 1 Sid. 

pa- 596,597. 381. 462. 1 Vent. 58. 90. Ray in. 173. 

X Howse v. Bishop of Ely, Moore 88. 1 Keb. 414. 676. 

$ 2 Ro. Abr. 597. pi. 8. 


Bb 
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- Touching tbe islands of Jersey (a), Guernsey (6), Sark, and 
Alderney, they were anciently a part of the Duchy of Normandy; 
and in that right, the kings of England held them till the time of 
king John. But although king John,»as is before shewn, was 
unjustly deprived of that duchy, yet he kept the islands; and 
when, after that, they were by force taken from him, he by the 
like force regained them: and they have ever since continued in 
the possession of the crown of England (E). 

be contrary to the common law, but to the act* abolishing the Star Chamber, 
and all the statutes there recited. * 

Suppose an action between the corporation and there own lessee to be depend¬ 
ing at Berwick, or any suit instituted there between the corporation and any 
other person on a point of property, they could not judge in their own causa; 
and if it could not he tried elsewhere, there must be a failure of justice. 

Every rule of the common law which holds in tbe case of Wales, concludes 1 
fortiori to Berwick, both as to the jurisdiction of this court, and the method «f 
trial. Berwick is only a borough. It has neither jura regatta nor snperiw 
courts. Wales had both. A small part of the county of Durham is nearer to 
Berwick, than Northumberland. But at the time of first sending process to tbe 
latter, the king’s writ did not run to the former, being a county palatine. Se 
that Northumberland was the nearest English county for the purpose of trial, 
as the king’s writ did not run to Durham. The objection made when this matter 
first came on, appears now to be groundless, “ that they proceeded by laws and 
usages of which this court cannotjudge.” Whereas their trials, as to criminal 
matters at least, are in the course of the common law, and entirely governed 
by the laws of England f. • 

* 16,17, Car. 1. c. 10. and note (i) on cap. xii. of that work, ed. 

t For ancient authorities as to the ques- oct. 1775. 
tion in general, see Fortescue De Landibos, 

(a) Jersey or Gearsey, ottm Ccetarea . (6) Or Garnsey, ottm Sarnia , 4 lost 

4 Inst. 286. Blac. Com. 1 v. 106. 286. 

(E) King John constituted—12 coronatores ad placita etjura corona canser- 
vanda, et concessit quod ballivus per visum coronator’ placitare sine brevi potent 
de assisa novee disseisins, de morte antecessor’, et de dote, infra annum. 4 hut 
286. App. H. Jer. N. 1. 

The 12 coroners are elected by the country upon death, and sworn, and ought 
with the justices, or (if they are absent) by themselves, judicare de omnibus 
casubus in insula emergen’, (exceptis minis ardnis, as high treason, dec.) amer¬ 
ciaments, taxare, &c. 

Placitumin insula coram aliquibus just.’ inceptum non debet extra insu lim 
a<lj omari. 

Null us de tenemento quqd per annum et diem quiete tenuit, sine brevi de 
cancel’ respondere teneatur. 

Nullus debet imprisonari in castro, nisi in causi criminali, et hoc per judicium 
coronator’ jurat.’ 
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As to their laws, they are not governed by the laws of England, 
but by the laws and customs of Normandy: bnt not as they are 
at this day: for since the actnal division and separation of those 
inlands from that dnchy, there have been several new edicts and 
laws made by the kings of France, whicth have much altered the 
old law of Normandy: which edicts and laws bind not in those 
islands, they having been ever since king John's time at least, 
under the actual allegiance of England. 

And hence it is, that though there be late collections of the 
laws and customs of Normandy, as Terrier and some others, yet 
they are not of any authority in those islands, for the decision of 
controversies; as the Grand Coutumier of Normandy is: which 
is, at least in the greatest part thereof, a collection of the laws of 
Normandy, as they stood before the disjoining of those islands 
from the duchy; viz. before the time of king Henry III. though 
there be in that collection some edicts of the kings of France 
which were made after that disjunction. And those laws, as I 
have shewn before, though in some things they agree with the 
laws of England, yet in many things they differ, and in some are 
absolutely repugnant (a). 

And hence it is, that regularly, suits arising in those islands 
are NOT to be tried, or determined, in the king’s courts in Eng¬ 
land ; but are to be heard, tried, and determined in those islands; 
—either before the ordinary courts of jurats there, or by the jus¬ 
tices itinerant there (6), commissioned under the great seal of 
England to determine matters there arising. The reason is, be¬ 
cause their course of proceedings, and their laws, differ from the 
course of proceedings and the laws of England. 

And although it be true, that in ancient times, since the loss 
of Normandy, some scattering instances are, of pleas moved 
here, touching things done in those islands ; yet the general settled 
role has been, to remit them to those islands, to be tried and de¬ 
termined there by their law. Though at this day, the courts at 
Westminster, hold plea of all transitory actions, wheresoever 
they arise; for it cannot appear upon the record, where they did 
arise. 

Mic. 42 E. 2. Rot . 45. coram rege. A great complaint was 

(a) The Grand Coutumier is certain- (b ) All causes are originally deter- 

ly a book of great antiquity and autho- mined by their own officers, the bailiffs 
Sty. See however Hal. View, ch. 2. and jurats of the islands, 
part I.—and ante c. 6. 
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made by petition, against the deputy governor of those islands, 
for divers oppressions and wrongs done there. This petition was, 
by the chancellor, delivered into the court of J3. R. to proceed 
upon it; whereupon there were pleadings on both sides. But 
because it appeared to be for tilings done and transacted IN the 
said islands, judgment was thus given: “ Et quia negotium prae- 
“ diot’ in curia hie tenninari non potest, eo quod juratores insulas 
ff predict* coram justitiariis hie venire non possunt, nec de jure 
“ debent, nec aliqua negotia infra insula praedicta emergentia 
“ terminari non debent nisi secundum consuet. insulae praedicta?: 
“ Ideo recordum retro traditur cancellario ut inde fiat commissio 
“ domini regis ad negotia praedicta in insula praedicta audienda 
“ & terminanda secundum consuet’ insula predict®.” 

And accordingly 14 Junii, 1565, upon a report from the at¬ 
torney-general, and advice with the two chief justices, a general 
direction was given by the queen and her council,—that "all suite 
between the islanders, or wherein one party was an islander, for 
matters arising within the islands, should be there heard and 
determined (a). 

But still this is to be taken with this distinction and limitation; 
viz. that where the suit is immediately for the king, there the 
king may make his suit in any of the courts herb, especially in 
the court of king’s bench. For instance, in a quare impedit 
brought by the king in B. R. here, for a church in those islands. 
So in a quo warranto for liberties there. So a demand of redemp¬ 
tion of lands, sold by the king’s tenant within a year and a day, 
according to the custom of Normandy. So in au information for 
a riot; or grand contempt against a governor deputed by the 
king. These, and the like suits, have been maintained Ay the 
long in his court of king’s bench here, though for matters arising 
WITHIN those islands. This appears Pascluu 16 Edw. II. ennw 
rege, Rot. 82. Mich. 18. Edw. II. Rot. 123, 124, 125. & Vm. 
X E. III. Rot. 59. 

And for the same reason it is, that a writ of habeas corpus lies 
into those islands, for one impisoned there : for the king may 

DEMAND, AND IWUST HAVE AN ACCOUNT OF THE CAUSE OF ANY 
OF HIS SUBJECTS loss of liberty : and therefore a return 

(a) The king’s writ, or process, from are not bound by common acts of our 
the courts of Westminster —( brevia parliament, unless particulsudy named* 
mandatoria excepted) is there of no 4 Inst. 286. 
force; but his commision is.—They 
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MUST be made of this writ, to give the court an account of the 
cause of imprisonment; for no liberty, whether of a county pala¬ 
tine, or other, holds place against those brevia mandalona: as 
that great instance of punishing the bishop of Durham, for refus¬ 
ing to execute a writ of habeas corpus out of the king’s bench, 
33 Edw. I. makes evident. 

And as pleas arising in the islands regularly, ought not, iu 
the first instance, to be deduced into the courts here, except in 
the king’s case; so neither ought they to be deduced into the 
king’s courts here, in the second instance. And therefore, if 
a sentence or judgment be given in the islands, the party grieved 
thereby may have his appeal to the king and his council, 
to reverse the same, if there be cause (er). And this was the course 
of relief in the duchy of Normandy, viz. by appeal to. the duke 
and his council. And in the same manner, it is still observed in 
the case of erroneous decrees or sentences in those islands, viz. to 
appeal to the king and his council. 

But the errors ‘in such decrees or sentences are not examined 
by writ of error in the king’s bench, for these reasons : 

First, because the courts there, and those here, go not by the 
SAME rule, method, or order of law. 

And secondly, because those islands, though they are parcel 
of the dominion of the crown of England, yet they are not parcel 
of the realm of England, nor indeed ever were (6); but w ere an¬ 
ciently parcel of the ducliv of Normandy ; and are those remains 
thereof, which the pow'er of the crown and kingdom of France 
have not been able to wrest from the kings of England (c). 


For, if an erronedus judgment 
be given there, a writ of error lies not 
here. Jenk. 199. pi. 15. who cites 
ilE, III. 25. 11 H. VI. 5. Jenkins, 
after his report of the case, adds— 
« Bv all the judges of England, and 
the king’s counsel.” 

“ Nil temerc novandum. 

“ Fiat quod priusfiericonsuevit.” 

( b ) In Calvin’s case, 7 Co. 21. a. it 
is said, that these islands are not par¬ 
cel of the realm of England. It seems 
that they were not so originally. Cont. 
Seld. de Ma. Cl. 4 v. 1351. Acc. App. 
H. Jer. 440. 

(c) As to our colonies, or planta¬ 
tions, the student may consult the first 


volume of Blackstone’s Commentaries, 
and Mr. Lind’s “ Remarks on the 
principal Acts of the thirteenth Parlia¬ 
ment of Great Britain”—an ingenious 
performance, though the principles are 
somewhat novel. On the other hand, 
see Mr. Burke’s Speech of the 19th of 
April 1774, and that of the 22d of 
March 1775. Since which period, 
namely, on the 13th of November 
1782, his Majesty acknowledged the 
former colonies of New Hampshire, 
Massachuset’s Bay, Rhode Island, and 
Providence Plantations, Connecticut, 
New York, New Jersey, Pennsylvania, 
Delaware, Maryland, Virginia, North 
Carolina, South Carolina, and Georgia, 
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to be free, sovereign, and independent 
States, and treated with them as such. 
They are called the United States of 
America. See Ann. Reg. for 1782, 
and Stat. 22 Geo. III. c. 46. For the 
history of that important revolution, 
see Ann. Reg. from 1774 to 1783. As 
to any foreign dominions which may 
belong to the person of the king by 
hereditary descent—by purchase, or 
other acquisition, as the territory of 


Hanover, and his Majesty’s other pro¬ 
perty in Germany—suffice it to remark, 
that such dominions do not in any wise 
appertain to the crown of these king¬ 
doms ;—they are therefore entirely un¬ 
connected with the laws of England, 
and do not communicate with this na¬ 
tion in any respect whatsoever. See 
the act of settlement, 12 Sc 13 W. HI. 
c. 3. and Blac. Com. 1 v# 109. 
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CHAP. X. 

Concerning the communication of the lam of England unto the 
kingdom of Scotland. 


Because this inquiry will be of use, not only in itself, bnt also 
as a parallel discovery of the transmission of the English laws into 
Scotland, as before is shewn they were into Normandy, I shall in 
this chapter pursue and solve their several queries, viz. 

First, what laws of Scotland hold a congruity and suitableness 
with those of England. 

Secondly, whether these be a sufficient ground for us to suppose, 
that that similitude or congruity began with a conformation of 
their laws to those of England. And, 

Thirdly, what might be reasonably judged to be the means, 
or reason, of the conformation of their laws unto the laws of 
England. 

As to the first of these inquiries. It is plain, beyond all con¬ 
tradiction, that many of the laws of Scotland hold a congruity 
and similitude, and many of them a perfect identity, with 
the laws of England; at least as the English laws stood in the 
times of Henry II. Richard I. king John, Henry III. and Ed¬ 
ward I. And although in Scotland, use hath always been made 
of the CIVIL LAW, in point of direction, or guidance, where their 
municipal laws, either customary or parliamentary, failed; yet, as 
to their particular municipal laws, we shall find a resemblance, 
parity, and IDENTITY, in their laws with the laws of England, 
anciently in use(n). We need go no further for evidence hereof, 
than the Regiam Majestatem ( b ), a book published by Mr. Skeen 

(«) The law of Scotland (says Bar- seems to question “ an identity” in 
rington) agreed anciently not only with their laws, on the accession of James 
the principles of the law of Englaud, the Sixth to the crown of England, 
but in its practice, tho’ there might be Com. 1 v. 95. 

some variances—of no great impor- (b) The book is so called, because 
t&nce. Obs. on Stat. 111. Blackstone (according to Sir Edward Coke) “ it 
admits “ a great resemblance;”—yet beginnetb (as Justinian’s Institutes do) 
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in Scotland. It would be too long to instance in all the points 
that might be produced ; and therefore I shall single out sdme 
few, remitting the reader for his further satisfaction to the book 
itself (A). 


with these words—Rcgiain Majcsta- legum”—and then proceed, tirnt- 
teui.’* ** -—4* Inst. 345. The Institutes of toriam Majestatem non solum arris 
Justinian begin—•“ de usu ariuorum ct decoratam, &c. 


(A) It is well known, says Mr. Barrington, that the preface and introdnC’ 
lion to the Rcgiam Majextalem, as well as many other parts of that ancient book 
of the Scotch law, are the same with our Glanvil: and though formerly there 
were wars and great animosities beteen the two nations, yet, from their vicinity, 
there was, to a certain degree, a communication of customs and manners. The 
learned Craig supposes, that the English law is, in some particulars, the fouodt- 
tion of that of Scotland, and that the Regiam Majestatem is a mere transcript 
from our Glanvil j other writers upon the Scotch law, particularly Bruce*, 
have denied this, asserting that the English is derived from the Scotch: be 
this as it may, the very poiut in litigation necessarily supposes an agreemeot 
and connexion. 

As for the opinion of English writers upon this head, (continues Mr. Barring¬ 
ton) I have not happened to meet with one, who seems ever to have looked 
into the Scotch law, any further than to have compared Glanvil and the Regis* 
Majestatem f ; it is also very particular, that even in Calvin's cane +,wheatb# 
judges might have paid their court so well to Janies the First, by shewiagil 
affinity between the two laws, there is not even an allusion to such an agreement 
This is the more extraordinary, as this king, iu one of bis speeches to the par¬ 
liament, says, “ all the law of Scotland for tenures, wards, liveries, and seigao- 
“ ries, is drawn from England ; and James the First of Scotland, being edit- 
“ catcd in England, brought the English laws in a written hand 

The Regiam Majestatem , though in most particulars the same with Glanril, 
is considered as authentic by Sir Edward Coke, and by most of the writers ups* 
the Scotch law, except Craig, whose opiniou Macdoual strongly combats. By* 
Scotch statute of the year 1425, “ it is statute and ordained, that six wisemes* 
“ and discreet (qhuilk knawes the lawes best) sail be chosen to see and examine 
“ the buikes of the lawe, that is to sayc, Regiam Majestatem et Quoniam 
“ tachiamcnta , and inende the lawes tint no ids mendment.” These books there- 
fore, were at that time, considered as the very foundation of the Scotch k*> 


• M Non pnetercundum, virura cluristi- 
“ mum (sc. Craigium) (quod in epistola 
“ mincupatoria, ct scxcenlis uliis in Jocis 
" operte professus est) dum regnorum 
14 Scotia: ct Angliae adunationi veliticutur, 

** cum in fincm probare adruititur, maxi- 
“ mum inter sc ufTmilatcin habere utriusque 
•• gentis jura, in co prsccipue operant po- 
“ ?uisse smm, lit ab Anglorum principum 
“ placiii*, isti usque genii. s cons tic tud ini bos, 


“ mores patrios hand minimi cx perte dr- 
•' tiuxisse demonstret. Scd quid (mIhr) 
“ nobis cum antiquis invisisque hostibsf. 
Bruce’s Frincip. Jur. Feud. Edinb. 1715. 
in scopo. 

t See Lord Bacon, vol. 2. Whitektfl* 
Comm, on the Pari. Writ, vol. 2. p. 
Reliq. Spclnt. p. 72. 4 lust. cap. 75. 

X 7 Cok. Rep. p. 1. 

$ Bar. pref. 5. on Stat. 3. 
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Dower of the wife, to be the third part of her husbands 
lands of inheritance; the writ to recover the same; the means of 

which a sort of transcript from the law of another nation conld not have 
been allowed to be, by the Scotch parliament*. 

Sir Edward Coke, observing the many circumstances, in which the two na¬ 
tions agreed, supposes the common law of each to have been originally the 
same i especially as the Regiam Majcttaiem , which contains the rules of the 
ancient common law of Scotland, in substance agrees with Gianville, whose 
book contains the principles of our common law, as it stood in the time of 
Henry the Second.—“ The book (says Coke) doth in substance agree with 
44 our Gknville, and most commonly ie verbo m verbum , and many times onr 
44 Gianville is cited therein by special name. But by reason of their acts of 
44 parliament, which in many points have altered, diminished, and abrogated 
“ many of the old, and made new laws and other proceedings, the distinct king- 
41 doms as they now stand, have many different laws*.” Mr. Justice Black- 
stone, pursuing the same idea, remarks, that 44 the many diversities subsisting 
44 between the two laws at present, may be well enough accounted for, from 
44 a diversity of practice in two large and uncoramunicatiog jurisdictions, and 
44 from the acts of two distinct and independent parliaments;*;.” 

Sir Edward Coke recommends it to those who are desirous of knowing 
44 such miscellanea as be has observed concerning Scotland, to read the records 
44 and authorities following.” 

The records of parliament from the beginning thereof, for the receiver^ 
smd triers of petitions in the lords house. Rot. liberat. anno 3 Ed. 1. m,?; 
per Jobanaera Love tot. Rot. paten, anno 90 Ed. I. Giiberto coraita Qlover- 
mm et Hereford. Scotia, Rot. parliament. 91 Ed. 1. inter pkacita Rot. 1 and' 
9. Hoveden, 1194. p. 7. Carta regis R. 1. Mat. Westm/ anno Dora. I960, 
p. 309. H. 3. Rot. Scotie 91 Ed. 1. Carta E. 1. et liter© Alexand. regis 
Scotise. Rot Vasconi© 95 E. 1. m. 9, 3. in dors. Trin. Sft E. 1. coram rego 
Hot 6. Bforff. Rafe de Tonyes ease. Anno 99 B. 1. liter© qnas rex per so et 
qaas comites et baronet Anglia per so misensmt domino pap© anno 99 E. 1^ 
antboritate parliament^ qua irrotulata sunt eti&ra in Scaccario^. Vide Wall 
aingham, 48 and 49. 

Rot pat. 94 E. 1. Episcopis Scotie, Mich. 33 E. 1. coram rege Rot 19T. 
Scotia, Rot pari. 35 E. 1. in brevi de parliamento, et auter 1 E. 9. 1 B. 3. fo. 17. 
Graye’s case. 6 E. 3. 18. The Abbot of Crowland’s case. 9 E. 3. 6. John 
Darcey’s case. Rot pat 10 E. 3. 9 pars. Comes Arundel. Rot/patl. 14B. 3. 
no. 15. stat 4. Rot chius. 99 E. 3. et 93 E. 3* breve do parliamento magnideo 
principi, &c. 99 Ass. p. 85. 39 E. 3. fo. 35. Rot parliament. 49 E. 3 nu. T. 
49 E. 3. fo. 95. 8 R. 9. tit. Cont. clay me. p. 8. ultimo. 13 H. 4. fo. 5. Rot 
pat 9 H. 5. part 3. m. 1. 8 H. 5. fo. 5. 39 H. 6. 95. 90 E. 4. 6. b. Lilt, 

sect 100 and 165. 1 Part of the Institutes. Stat de 9 and 3 E. 6. cap. 36. For- 
tescue cap. 13. PI. Com. 196. Dier manuscript 3 Eli*. 99. b. and 18 Eliz. 
fo. 68. m. 5. Dier 19 Eliz. fo. 987. in print Lib. 7. fo. 99,93,&c. Calvin's 


• Bar. on Stat. 17. 
t 4 Inst 345, 346. 
X Com. 1 v. 95. 


.$ Rot Pari, apud Line. 29 E. 1. An. 
Dorn. 1300. Liter© omnium nobiltum 
AngUm, Ac. Paps. 
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forfeiting thereof, by treason or felony of the husband, or adulter; 
of the wife; are in great measure conformable to the laws of 
England. Vide Regiam Majestatem, lib. 2. cap* 16, 17. and 
Quoniam Attachiamento (a), cap. 85. 

The exclusion of the descent to the elder brother, by his 
receiving homage; which, though now antiquated in England, 
was anciently received here for law; as appears by Glanville, lib. 7. 
cap. 1. and vide Regiam Majestatem , lib. 2. cap. 22. 

The exclusion of daughters from inheritances, by a son. Tie 
descent to all the daughters in coparcenary, for want of sonis. 
The chief house allotted to the eldest daughter upon this partition* 
The descent to the collateral heirs, for want of lineal, &c. Ibid, 
cap. 24, 25, 26, 27, 28. 33, 34. But this is now altered in some 
things per stat. Rob. cap. 3. 

The full ages of males 21, of females 14, to be out of ward in 
socage 16. Ibid. cap. 42. 

That the custody of ideots belonged to the king. Ibid, 
cap. 46. 

The custody of heirs in socage belong to the next of kin, to 
whom the inheritance can’t descend. Vide Regiam Majest . 
cap. 47. 

The son born before 1 marriage, or bastard eigne , not to be 
legitimate by the marriage after; nor was he hereditable by the 
ancient laws of Scotland, though afterwards altered in use, as it 
seems. Regiam Majest . cap. 51. 

The confiscation of bona usurariorum, after their death, con¬ 
form to the old law here used. Ibid. cap. 54. though now anti¬ 
quated. 

The laws of escheats, for want of heirs, or upon attainder. 
Ibid. cap. 55. 

. (a) This book, which is An ancient (sa;s Sir Edward Coke) it beginnetk 
book in the Scotch law, is entitled, with those two words.” 4 Inst. 346. 
Quoniam Attachiamento , “ because 

case. Lib. 9. fo. 114. Seignior Zaucher’s case. 4 Inst, in the chapter of 
the High Court of Parliament. 

«fol) dor Vergil. Hollinsb. 1 part. fo. 116, 117. 2 part 286. Stowe SOL 
Math. Westro. 425, 428, 443. Walsingham 17, 28, 32, 129, &c. 

Those who are desirous of gratifying a minute inquiry into the municipd 
laws of Scotland, may consult Mr. Wallace's System of the Principles of the 
Laws of that Country, a work of uncommon labour and research. 
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The acquittal of lands given in frank-marriage, till the fourth 
degree be past. Ibid. cap. 57. 

Homage, the manner of making it with the persons, by, or to 
whom, as in England. Ibid. cap. 61, 62, 63, &c. 

The relief of an heir in knight’s service, of full age. Regiam 
Majestatem , cap. 17. 

The preference of the sister of the whole blood, before the 
sister of the half blood. Quoniam Attachiamcnto, cap. 88. 

The single value of the marriage, and forfeiture of the double 
value, precisely agree with the statute of Marlbridgc. Ibid, 
cap. 91. 

The forfeiture of the lord’s disparaging his ward in marriage, 
agrees with Magna Charta , and the statute of Marlbridge. Quo¬ 
niam Attachiamento , cap. 92. 

The preference of the lord, by priority, to the custody of the 
ward. Ibid. cap. 95. 

The punishment of the ravisher of a ward, by two years im¬ 
prisonment, &c. as here. Ibid. cap. 90. 

The jurisdiction of the lord in Infangtheof. Ibid. cap. 100. 

Goods confiscate, and deodands, as here. Liber De Modo 
tenendi Cur . Baron . cap. 62, 63, 64. 

And the like of waifs. Ibid. cap. 65. 

Widows not to marry without the consent of the lord. Statute 
Mesei. 2. cap. 23. 

Wreck of the sea defined precisely as in the stat. Westm. 2. 
Vide ibid. cap. 25. 

The division of the deceased’s goods, —one third to the wife, 
another third to the children, and another to the executor, &c. 
conformable to the ancient law of England, and the custom of 
the North to this day. Lib. 2. cap. 37. 

Also the proceedings to recover possessions by mortdancestor, 
juris utrum / assize de novel disseisin , #c. the writs and process are 
much the same with those in England, and are directed according 
to Glanville, and the old statutes in the time of Edward I. and 
Henry III. Vide Regiam Majcstat . lib. 3. cap. 27 to 36. 

Many more instances might be given, of many of the munici¬ 
pal laws of Scotland, either precisely the same with those in 
England, or very near, and like to them (a): tho’ it is true, they 

(a) It teems from the Regiam Ma- at David I. who began to reign ini 1S4. 
jeutatem , that the trial by jury waa, in — 44 When the twelve royal men corn- 
civil matters, used in Scotland so early peer and pass upon the assise, they 
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have some particular laws, that hold not that conformity to ours, 
which were introduced either by particular, or common customs, 
or by acts of their parliaments. But by what has been said and 
instanced in, it appears, tliat like as between the laws of England 
and Normandy, so also between the laws of England and Scotland, 
there was anciently a great similitude and likeness. 

I come therefore to the second thing I proposed to enquire 
into, viz.—what evidence there is, that those laws of Scotland, 
were either desumed from the English laws; or, from England, 
transmitted thither in such a manner, as that the laws here is 
England, were, as it were, the original or prime exemplar, 
out of which those parallel, or similar laws of Scotland, were co¬ 
pied or transcribed, into the body of their laws. And this appears 
evident on the following reasons, viz. 

First, for that Glanville, which, as has been observed, is the 
ancientest collection wc have of English laws (a), seems to be 
even transcribed, in many entire capita of the laws above-men¬ 
tioned ; and in some others, where Glanville doubts, that book 
doubts: and where Glanville follows the practice of the laws then 
in use, though altered in succeeding time, at least after the reign 
of Edward I. there the Regiam Majestatem does accordingly. For 
instance, viz. 

Glanville, lib. 7. cap. 1. determines that a man can’t give away 
part of the lands which he held by hereditary descent, unto his 
bastard, without the consent of his heir; and thathemay 
not give all his purchases from his eldest son. This is also de¬ 
clared to be the law of Scotland accordingly, Regiam Majestatm , 


shall proceed and try qhtiilk of the 
arties, the perscwer or the defendant, 
ath best richtto the londs clamed/*— 
This is cited from Skene’s translation 
of the Regiam Majcetatem. But see 
Reg. Maj. I. 1. c. 12, 13, 14. I. 2. c. 
19. 32. 43. Chron. Mailross, 176. 
The use of juries in civil causes, ex¬ 
cept in the court of Exchequer, hath 
been long discontinued in Scotland. 
Perhaps the revival of that inestima¬ 
ble mode of trial will contribute some¬ 
thing to the public felicity of the 
countij: and a parliamentary revi¬ 
sion 01 the criminal law of Scotland 
would no doubt add to those benefits 
which the Union communicated. An 
act was passed in 1808, (48 Geo. 3. 


c. 151. s. 22. and 49 Geo. 3. c. 119.) 
to appoint commissioners to inquire 
into the forms of process in the Court 
of Session, and to report in what 
cases, and in what manner and fora, 
“ Jury trial” could be most use¬ 
fully established in that court, dtc. 
The commissioners appointed, having 
made their report, an act passed, 9a 
May 1815, 65 Geo. 3. c. 42. to fheilk 
tate the administration of justice ia 
Scotland, “ by extending trial by jury 
to civil causesthe act to be m force 
for seven years. The roost beneficial 
effects, have already resulted from the 
act, which is now (May 1819) under* 
going amendments in parliament. 

(a) Vide note (M) on ch. vii. 
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ib„ 2. cap. 19, 20. Though since Glanville’s lime the law has 
been altered in England. 

Also Glanville, lib. 7. cap. 1. makes a great doubt, whether 
the second son being enfeoffed by the father, and dying without 
issue, the land shall return to the father, or descend to his eldest, 
or to his youngest brother; and at last, gives such a decision, as 
we find almost in the same terms and words, recited in the ques¬ 
tion and decisions laid down in Regiam Majest. lib. 2. cap. 22. 

Again, Glanville, lib. 7. cap. 1. makes it a difficult question 
in his time, whether the eldest son dying in the lifetime of his 
father, having issub, the nephew or the youngest son shall 
inherit; and gives the arguments pro # contra . Regiam Majes- 
tatem , cdp. 33. seems to be even a transcript thereof out of 
Glanville. 

And further, the tract concerning assizes, and the time of limi¬ 
tation, the very form of the writs, and the method of the process, 
and the directions touching their proceedings, are but transcripts 
of Glanville; as appears iby comparing Regiam Mdjestatem , 
lib.'3. cap. 36. with Glanville, lib. 13. cap. 32. And the col¬ 
lector of those laws of Scotland, in all the before-mentioned 
places, and divers others, quotes Glanville, as the pattern at 
least of those laws. 

But secondly, a second evidence is, because many of the laws 
which are mentioned in the Regiam Majestatem, Quoniam Attach - 
iamtntOy and other collections of the Scottish laws, are in truth 
VERY TRANSLATIONS of several statutes made in England in the 
times of king Henry III. and king Edward I. For instance ; the 
statute of their king Robert II. cap. 1. touching alienations to 
religious men, is nothing else but an enacting of the statute of 
Mortmain, 13 Edw. I. cap. 13. The law above-mentioned, touch¬ 
ing the disparagement of wards, is desumed out of Magna Charta , 
cap. 6. and the statute of Merton, cap. 6. So the law above-said, 
against ravishers of wards, is taken out pf Westm. 2. cap 35. So, 
the said law of the double value of marriage is taken out of 
Westm. 1. cap. 22. The law concerning wreck of the sea, is but 
a transcript out of Westm. 1. cap. 4. Divers other instances of 
like nature might be given, whereby it may appear, that very 
many of those laws in Scotland, which are a part of their corpus 
juris , bear a similitude to the laws of England, and were taken, 
as it were, out of those common or statute laws here, that obtained 
in the time of Edward I. and before; but especially such as were 
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in use or enacted in tlie time of Edward I. And the laws of 
England, relative to those matters, were, as it were, the original 
and exemplar, from whence those similar, or parrallel, laws of 
Scotland, were derived or borrowed. 

Thirdly, I come now to consider, the third particular, vi*. by 
what means, or by what reason, this similitude of laws in England 
and Scotland happened; or upon what account, or how the lavs 
of England, at least in many particulars, or capita legum> came to 
be communicated unto Scotland. And they seem to be princi¬ 
pally these two, viz. first, the vicinity of that kingdom to this: 
and secondly, the subjection of that kingdom unto the kings of 
England, at least for some considerable time. 

Touching the former of these; first, it is very well known, 
that England and Scotland made but one island (a), divided 
not by the sea, or any considerable arm thereof, but only by the 
inteijacency of the river Tweed, and some desart ground, which 
did not hinder any easy, common access of the people of die one 
kingdom, to the other. By this means, first, the intercourse of 
commerce between that kingdom and this, was very frequent and 
usual, especially in the northern counties ; and this intercourse of 
commerce brought unto those of Scotland, an acquaintance and 
familiarity with our English laws and customs, which in process 
of time were adopted and received gradually into Scotland (&). 

Again, secondly, this vicinity gave often opportunities of 
transplanting of persons of either nation into the other; especially 
in those northern parts. And thereby the English, transplanted 
and carried with them, the use of their native customs of England; 
and the Scots, transplanted hither, became acquainted with our 
customs, which by occasional remigrations were gradually trans¬ 
lated, and became diiTused and planted in Scotland. And it is 


(a) By the 1 Jac. cap. 1. it is de¬ 
clared, that these two mighty, famous, 
and ancient kingdoms were formerly 
one. 

(b) A remarkable proof of the lit¬ 
tle intercourse between the English 
and the Scots, before the union of the 
crowns in the person of James I. is to 
be found in two curious papers, one 
published by Haynes, the other by 
Ntrype; In the year 1567, Elizabeth 
commanded the bishop of London, to 
take a survey of all the strangers within 
the cities of London and Westminster. 
—By his report, which is very minute, 


it appeal's, that tlie whole number ef 
Scots, at that time, was only nrrr- 
eight. Haynes 455.—A survey oftbe 
same kind was made by Sir 1\ How, 
Lord Mayor, A. D. 1568.—Tlie num¬ 
ber of Scots had then increased to 
eighty-eight. — Stripe 4. — On the 
accession of James, a considerable 
number of Scots, especially of the 
higher rank, resorted to England; hot 
it was not till the Union that the inter¬ 
course between the two kingdoms be¬ 
came great. Robert. Hist. Scot. v. 2, 
pa. 304. 
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well known, that, npon this account, some of the nobility and 
great men of Scotland had possessions here, as well as there. 
The earls of Angus were not only noblemen of Scotland, but were 
also barons of parliament here, and sat in our English parlia¬ 
ments ; as appears by the summons to parliament, tempore Ed - 
tardi tertii. 

Again, thirdly, the kings of Scotland had feodal possessions 
HERB. For instance, the counties of Cumberland, Northumber¬ 
land, and Westmoreland, were anciently held of the crown of 
England, by the kings of Scotland, attended with several vicissi¬ 
tudes and changes, until the feast of St. Michael 1237; at which 
time, Alexander king of Scotland finally released his pretensions 
thereunto ; as appears by the deed thereof, entered into the Red 
Book of the Exchequer, and the Parliament Book of 20 Edw. I. 
In consideration thereof, Henry III. gave him the lands of Pen- 
reth and Sourby, habentT sibi haredihm suis regibus Scotia ; and, 
by virtue of that special limitation, they came to John the eldest 
son of the eldest daughter of Alexander king of Scotland, toge¬ 
ther with that kingdom. But the land of Tindale, and the manor 
of Huntingdon, which were likewise given to him and his heirs, 
but without that special limitation, legibus Scotia, fell in co¬ 
parcenary ; one moiety thereof to the said John king of Scotland, 
as the issue of the eldest daughter, and the other moiety to Hast¬ 
ings, who was descended from the younger daughter of the said 
Alexander. Those possessions came again to the crown of Eng¬ 
land by the forfeiture of king John of Scotland; who, through 
the favour of the king of England, had restitution of the kingdom 
of Scotland, yet never had restitution of those possessions he had 
in England, and forfeited and lost by his levying war against the 
kingdom of England, as aforesaid. 

And thus I have shewn, that the vicinity of the kingdoms of 
England and Scotland, and the consequence thereof, viz. transla¬ 
tions of persons and families, intercourse of trade and commerce, 
and possessions obtained by the natives of each kingdom in the 
other, might be one means for communicating our laws to 
them/ 

But secondly, there was another means far more effectual for 
that end, viz. the superiority and interest that the kings of Eng¬ 
land obtained over the crown and kingdom of Scotland; whereby 
it is no wonder that many of our English laws were transplanted 
thither, by the power of the English kings. This interest, domi- 
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niou, or superiority of the kings of England in the realm of 
Scotland, may be considered these two ways, viz. first, how it 
stood antecedently to the reign of king Edward I.; and secondly, 
how it stood in his time. 

Touching the former of these, I shall not trouble myself with 
collecting arguments or authorities relating thereto. He that de¬ 
sires to see the whole story thereof, let him consult Walsingham, 
sub anno 18 Edward I. as also Rot. Pari. 12 R. II. pars seconds , 
No. 3. Rot. Claus. 29 E. I. m. 10. dorso, and the letter of the 
nobility to the pope asserting it. Ibid. 

And this might be one means, whereby the laws of England, 
in elder times, might in some measuie be introduced into Scot¬ 
land. 

But I rather come to the times of king Edward I. who wai 
certainly this greatest refiner of the English laws, and stu¬ 
diously endeavoured to enlarge the dominions of the crown of 
England, and to extend and propagate the laws of England into 
all parts subject to his dominion. This prince, besides the ancient 
claim he made to the superiority of the crown of England over 
that of Scotland, did for many years ACTUALLY ENJOY that su¬ 
periority in its full extent. The occasion and progress thereof 
was thus, as it is related by Walsingham, and consonantly to him, 
appears by the records of those times ,* viz. King Edward I. hav¬ 
ing formerly received the homage and fealty of Alexander king 
of Scots, as appears Rot. Claus. 5 E. I. m. 5. dorso, was taken to 
be superior dominus Scotia, regni (B). 

(B) The homage usually paid by the kings of Scotland was not for thdr 
crown, but for some other territory. It is probable that the homage was per¬ 
formed in general terms without any particular specification of territory; tad 
this iuaccuracy had proceeded either from some dispute between the two 
kings about the territory and some opposite claims, which were compromised 
by the general homage, or from the simplicity of the age, which eroployedfov 
words in every transaction. To prove this, we need but look into the letterof 
king Richard, where he resigns the homage of Scotland, reserving the usod 
homage. His words are, “Saepe dictus W. rex ligeus homo noster deveniatde 
“omnibus terris de quibusantecessores sui antecessorum nostrorum legeiho- 
“ mines fuerunt, et nobis atque hcredibus nostris fidelitatem jurarunt*. These 
general terms were probably copied from the usual form of the homage ieself. 

It is no proof that the kings of Scotland possessed no lands nor baronies is 
England, because we cannot find them in the imperfect histories and recoidsof 


• Rymer vol. 1. p. 65. 
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that age. For instance, it appears clearly from another passage of this very 
letter of Richard, that the Scottish king had lands both in the county of Hunt¬ 
ingdon and elsewhere in England ; though the earldom of Huntingdon itself was 
hen in the person of his brother, David; and we know at present of no other 
ironies which William held. It cannot be expected that we should now be 
ible to specify all his fees which he either possessed or claimed in England, 
vhen it is probable that the two monarchs themselves and their ministers would 
it that very time have differed in the list: the Scottish king might possess some, 
o which his right was disputed ; he might claim others, which he did not pos¬ 
es* ; and neither of the kings was willing to resign his pretensions by a parti- 
solar enumeration. 

Mr. Carte has taken advantage of the undefined terms of the Scots homage, 
rod has pretended that it was done for Lothian and Galloway, that is, all the 
errifories of the country now called Scotland lying south of the Clyde and 
forth. But, to refute this pretension at once, we need only consider, that if 
hose territories were held in fee of the English kings, there would, by the na- 
ore of the feudal law, as established in England, have been continual appeals 
rum them to the courts of the lord paramount; contrary to all the histories 
*d records of that age. We find, that as soon as Edward really established 
is superiority, appeals immediately commenced from all parts of Scotland ; and 
bat king, in bis writ to the king’s-bench, considers them as a necessary 
ousequence of the feudal tenure. Such large territories also would have sup- 
lied a considerable part of the English armies, which never could have escaped 
11 die historians: not to mention that there is not any instance of a Scots pri¬ 
mer of war being tried as a rebel, in the many hostilities between the kingdoms, 
'here the Scots armies were chiefly filled from the southern counties. 

Mr Carte’s notion with regard to Galloway, which comprehends in the tan¬ 
nage of that age, or rather in that of the preceding, most of the south-west 
aunties of Scotland, rests on so slight a foundation, that it scarce merits being 
•fhted. He will have it (and merely because he will have it) that the Cura- 
eri&nd, yielded by king Edmund to Malcolm I. meant not only the county in 
ngland of that name, but all the territory northwards to the Clyde. But the 
ise of Lothian deserves more consideration. 

It is certain, that, in very ancient language, Scotland means only the country 
nth of the Firths of Clyde and Forth. The southern country was divided into 
lailoway and Lothian; and the latter comprehended all the south-east coun- 
es. This territory was certainly a part of the ancient kingdom of Northum- 
rrland, and was entirely peopled by Saxons, who afterwards received a great 
ixture of Danes among them. It appears from all the English histories, that 
e whole kingdom of Northumberland paid very little obedience to the Saxon 
ooarchs, who governed after the dissolution of the Heptarchy; and the northern 
id remote parts of it seem to have fallen into a kind of anarchy, sometimes 
paged by the Danes, and sometimes concurring with them in their ravages 
Km other parts of England. The kings of Scotland, lying nearer them, took at 
st possession of their country, which had scarce any government; and we are 
Id by Matthew of Westminster, p. 193, that king Edgar made a grant of the 
rritory to Kenneth III. that is, he resigned claims which he could not make 
rectu&l, without bestowing on them more trouble and expence than they were 

D d 
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Alexander dying, left; Margaret, his only daughter; and she 
dying without issue, about 18 E. I. there fell a controversy touch¬ 
ing the succession of the crown of Scotland, between the king of 
Norway, claiming as tenant bt the curtesy. Robert de 
Bruce descended from the younger daughter of David king of 

worth ; for these are the only grants of provinces made by kings ; and so am¬ 
bitious and active a prince as Edgar, would never have given presents of as/ 
other kind. Though Matthew of Westminster’s authority may appear small, 
with regard to so remote a transaction ; yet we may admit it in this case, be¬ 
cause Ordericus Vitalis, a very good authority, tells us, p. 701. that Maloohn ac¬ 
knowledged to William Itufns, that the Conqueror had confirmed to him the 
former grant of Lothian. But it follows not, because Edgar made this specked 1 
grant to Kenneth, that therefore he exacted homage for that territory. Homage 
and all the rites of the feudal law, were very little known to the Saxons ; and we 
may also suppose, that the claim of Edgar was so antiquated and weak, that, 
In resigning it, he made no very valuable concession ; and Kenueth might we# 
refuse to hold, by so precarious a tenure, a territory which he at present held 
by the sword. In short, no author says he did homage for it. 

The only colour indeed of authority for Mr. Carte’s notion is, that Matthew 
Paris, who wrote in the reign of Henry III. before Edwards claim of superiority 
was heard of, says, that Alexander III. did homage to Henry Ilf pro Lmjk* 
et alii* terri**. This word seems naturally to be interpreted Lothian. Bat is 
the first place, Matthew Paris’s testimony, though considerable, will not out¬ 
weigh that of all the other historians, who say that the Scots homage was always 
done for lands in England. Secondly, if the Scots homage was done in genual 
terms, (as has been already proved), it is no wonder that historians should differ 
in their account of the object of it, since the parties themselves were not fully 
agreed. Thirdly, there is reason to think that Laudianum in Matthew Puis 
does not mean Lothian in Scotland. There appears to have been a territory 
which anciently bore that or a similar name, in the North of England. For(l) 
the Saxon Chronicle, p. 107. says that Malcolm Kenmure met William Rufus 
in Lodene in England. (2) It is agreed by all the historians, that Hemy H. 
only reconquered from Scotland, the northern counties of Northumberland, 
Cumberland and Westmoreland. See Newbriggs, p. 383. Wykes, p. 30. 
Ilemingford, p. 402. Yet the same country is called by other historians Ltidit, 
comUtduM Lodoncntit, or some such name. See M. Paris, p. 68. M. West, 
p. 247. Annal. Wavcrl. p. 160. and Diceto, p. 631. (3) This last mentioned 
author, when he speaks of Lothian in Scotland, calls it LobeneU , p. 674. though 
he had called the English territory Loidis. (4) King David’s charter to the 
church of Durham begins with this passage: “ Omnibus Scotis et Anglis tarn 
41 in Scotia quam in Lodoneis constitute, &c.” See Spelman Gloss, in verbo 
Scotia . Whence we may learn, that the province of isodoncium was not only 
situated south of the Tweed, hut also extended beyond Durham, and made a 
part of England. Hume. 


♦ M. Par. 555. 



COMMON LAW OF ENGLAND. 


583 


Scots, and John de Baliol descended from the elder daughter, 
with divers other competitors. 

All the competitors submit their claim to the decision of 
Edward I. king of England, as superior dominus regni 
ScoTIjB ; who thereupon pronounced his sentence for John de 
Baliol, and accordingly put him in possession of the kingdom, 
and required and received his homage. 

The king of England, notwithstanding this, kept still the 
possession ET insignia of his superiority. His court of king’s 
bench sat actually at Roxborough in Scotland, Mich. 20, 21 
Edward I. coram rege ( a ); and upon complaint of injuries done 
by the said John king of Scots, now restored to his kingdom, ho 
summoned him often to answer in nis courts, Mich. 21, 22 
Edward I. Northumb. Scot. He was summoned by the sheriff of 
Northumberland to answer to Walbesi in the king’s court, Pas. 
&1 Edward I. coram rege . Rot. 34. He was in like manner sum¬ 
moned to answer John Mazune in the king's bench for an injury 
done to him; and judgment given against the king of Scots, and 
that judgment executed. 

John king of Scots, being not contented with this subjection, 
did in the twenty-fourth year of king Edward I. resign back his 
homage to king Edward, and bid defiance to him; wherefore 
king Edward I. the same year, with a powerful army entered Scot¬ 
land, took the king of Scots prisoner, and the greatest part (ft) 
of that kingdom into his possession; and appointed the earl 
Warren to be custos regni ,—Cressingham to be his treasurer,— 
and Ormsby his justice; and commanded his judges of his 
courts of England to issue the king of England’s writs into 
Scotland. 

And when, in the twenty-seventh year of his reign, the pope, 
instigated by the French king, interposed in the behalf of the 
king of Scotland, he and his nobility resolutely denied the pope’s 
intercession and mediation. 

Thus the kingdom of Scotland continued in an actual sub¬ 
jection to the crown of England for many years. For Rot. 
Claus. 33 E. 1. membr. 13. dorso, and Rot. Claus. 34 E. I. 


(m) See note (D) on chap. IX. and of Scotland into his actual administra- 
2 Bur. 861. tion, in consequence of his defeating 

(b) Hale, in the very next page, John king of Scots, 
states, that Edward took the “ u uole " 
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membr, 3. dorso, several provisions are made for the better order¬ 
ing of the government of Scotland. 

What proceedings there were herein, in the time of Edward II. 
and what capitulations and stipulations were afterwards made by 
king Edward III. upon the marriage of his sister by Robert de 
Bruce, touching the relaxation of the SUPBRIUS DOMINIUM of 
Scotland, is not pertinent to what I aim at; which is to shew 
HOW the English laws, that were in use and force in the time 
of Edward I. obtained to be of force in Scotland, which is bat 
this, viz. 

King Edward I. having thus obtained the actual superiority of 
the crown of Scotland, from the beginning of his reign, until hit 
twentieth year, and then placing John de Baliol in that kingdom* 
and yet continuing his superiority thereof, and keeping his courts 
of justice, and exercising dominion and jurisdiction by his officers 
and ministers, in the very bowels qf THAT KINGDOM;— and 
afterwards, upon the defection of this king John, in the twenty-* 
fourth of Edward I. taking the whole (a) kingdom into his actual 
administration, and placing his own judges and great officers 
there; and commanding his courts of king's bench, &c: HERE, to 
issue their process thither; and continuing in the actual admi¬ 
nistration of the government of that kingdom during life; —it 
is no wonder that those laws which obtained and were in use in 
England, in and before the time of this king, were in a great mea¬ 
sure translated thither. And possibly, either by being enacted in 
that kingdom, or at least for so long time put in use and practice 
there, many of the laws in use and practice here in England 
were, in his time, so riveted and settled in THAT kingdom, that it 
is no wonder to find they were not shaken, or altered, by the 
liberal concessions made afterwards by king Edward III. upon 
the marriage of his sister; but that they remain part of the muni¬ 
cipal laws of that kingdom To this day. 

And that which renders it more evident, that this was one of 
the greatest means of fixing and continuing the laws of England 
in Scotland, in this, viz. this very king Edward 1. was not ouly a 
martial and victorious, but also a very wise and prudent 
prince :—one that very well knew how to use a victory, as well 
as obtain it; and therefore knew it was the best MEANS of 

(a) Hale has just before stated that not the wu ole, was subjugated, 
the greatest PART of Scotland only, 
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keeping those dominions he had powerfully obtained, by substi¬ 
tuting AND TRANSLATING HIS OWN LAWS INTO THE KINGDOM 
WHICH HE HAD THUS SUBDUED. Thus he did upon his conquest 
of Wales; and doubtless thus he did upon his conquest of Scot¬ 
land : and those laws which we find there, so nearly agreeing with 
the laws of England used in his time, especially the statutes of 
West. 1. and Westm. 2. are the monuments and footsteps 

OF HIS WISDOM AND PRUDENCE. 

And as thus he was a most wise prince, and, to secure his 
acquests, introduced many other laws of his native kingdom into 
Scotland; so he very well knew the laws of England were excel¬ 
lent laws, fitted for the due administration of justice to the con¬ 
stitution of the governed; and fitted for the preservation of the 
peace of a kingdom, and for the security of a government: there¬ 
fore he was very solicitous, by all prudent and careful means 
imaginable, to graft and plant the laws of England IN all 
PLACES where he might; having before-hand used all possible 
care and industry for rectifying and refining the English laws to 
their greatest perfection. 

Again, it seems very evident, that the design of king Edward I. 
was by all means possible, to unite the kingdom of Scotland, as 
he had done the principality of Wales, to the crown of England: 
so that thereby Britain might have been one entire monarchy, 
including Scotland as well as Wales and England, under the same 
sceptre. In order to N the accomplishing thereof, there could not 
have been a better means than to make the interest of Scotland 
one with England; and to knit them, as it were, together in one 
communion: which could never have been better done, than by 
establishing ONE COMMON LAW and rule of justice and 
commerce among them; and therefore he did, as opportunity 
and convenience served, translate over to that kingdom as many 
of our English customs and laws as within that compass of time 
he conveniently could. 

And thus I have given an essay of the reasons and means, 
how and why we find so many laws in Scotland, parallel to those 
jn England, and holding so mucli of congruity and likeness to 
them. 

And the reason why we have but few of their' laws that corres¬ 
pond with ours, of a later date than Edward I. or at least Ed¬ 
ward II. is, because since the beginning of Edward III. that 
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kingdom Las been distinct, and held little communion with us 
till the union of the two crowns in the person of king Janies I. (a). 
And in so great an interval it must needs be, that by the interven¬ 
tion and succession of new laws, much of what was so ancient, as 
the times of Edward I. and Edward II* have received man; 
alterations: so that it is a great evidence of the excellency of our 
English laws, that there remain to this day so many of them in 
force in that part of Great Britain; continuing to bear witness, 
that once that excellent prince Edward I. exercised dominion 
and jurisdiction tiierb. 

And thus far of the communion of the laws of England to 
Scotland, and of the means whereby it was affected. From 
whence it may appear, that as in Wales, Ireland and Nonnandj, 
so also in Scotland, such laws which in those places have a con- 
gruity or similitude with the laws of England, were derived from 
the laws of England, as prom their fountain and original, 
and were not derived from any of those places to England (C). 


(a) The kingdom of Scotland, not¬ 
withstanding the union of crowns on 
the accession of their king James YI. 
to that of England, continued an en¬ 
tirely separate and distinct kingdom for 
above a century more, though an union 
had been long projected; which was 


judged to be the more easy to be done, 
as both kingdoms were anciently under 
the same government, and still retained 
* very great resemblance, though far 
from an identity in their laws* Blac. 
Com. 1 v. &5* 


(C) However great the difficulties which seemed to obstruct the long intended 
and projected union, they were nevertheless in the end entirely done away, 
and the great work happily effected. This was accomplished at a period sub¬ 
sequent to the time of Sir Matthew Hale—in 1707—6 Anne ;—when twenty- 
five articles of union were agreed to by the parliaments of both nations, die pur¬ 
port of the most considerable being, 

That on the first of May 1707, and for ever after, the kingdoms of England 
and Scotland should be united into one kingdom, by the name of Great 
Britain. 

That the succession to the monarchy of Great Britain should be the same as 
was before settled with regard to that of England. 

That the united kingdom should be represented by one parliament* 

That there should be a communication of all rights and privileges between 
the subjects of both kingdoms, except where otherwise agreed. 

That when England raises 2,000,0001. by a land-tax, Scotland should raise 
48,0001. 

That the standards of the coin, of weights, and of measures, should be re¬ 
duced to those of England. 
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That laws relating to trade, customs, and the excise, should be the same in 
Scotland as in England. But that all the other laws of Scotland should be in 
force i subject to alteration by the parliament of Great Britain: with this 
caution however, that laws relative to the public policy are alone subjugated 
to parliamentary interference! laws relating to private right not being to be 
altered, unless for the evident utility of the people of Scotland. 

Sixteen peers are to be chosen to represent the peerage of Scotland in par¬ 
liament, and forty-five members to sit in the house of commons. 

The sixteen peers to have all privileges of parliaments and all peers of 
Scotland to be peers of Great Britain, and to have all the privileges of peers, 
except sitting in the house of lords and voting on the trial of a peer. 

These are the principal of the twenty-five articles of union % against some 
of which, however, the Lords North and Grey, Rochester, Howard, Leigh, 
Buckingham, and Guildford, protested. “ We humbly conceive, (say the pro- 
44 testing peers) that the sum of forty-eight thousand pounds to be charged 
44 on the kingdom of Scotland, as the quota of Scotland, for a land-tax, is not 
44 proportionable to the aid granted by the parliament of England: but if by 
44 reason of the present cirsumstances of that kingdom, it might have been 
44 thought it was not able to bear a greater proportion, at this time, yet we 
44 cannot but think it unequal to this kingdom, that it should be agreed, that 
44 when the four shillings aid shall be enacted by the parliament of Great 
44 Britain to be raised on land in England, that the forty-eight thousand pounds 
44 now raised in Scotland shall never be increased in time to comei though 
44 the trade of that kingdom shall be extremely improved, and consequently 
44 the value of their land proportionally raised, which in all probability it 

44 must do, when this union shall have taken effect-And we humbly cqq- 

44 ceive, that the number of sixteen peers of Scotland is too great a propor- 
44 tion to be added to the peers of England, who very rarely consist of more 
44 than one hundred attending lords, in any one session of parliament 1 and for 
44 that reason, we humbly apprehend, such a number as sixteen may have a 
44 very great sway in the resolutions of this house, of which the consequences 
44 cannot now be foreseen. In the next place, we conceive, the lords of Scot- 
44 land who, by virtue of this treaty, are to sit in this house, being not quali- 
44 fied as the peers of England are, must suffer a diminution of their dignity 
44 to sit here on so different foundations; their right of sitting here depending 
44 entirely on an election, and that from time to time, daring the continuance 
44 of one parliament only 1 and at the same time, we are humbly of opinion, 
44 that the peers of England who sit here by creation from the crown, and 
44 have a right of so doing in themselves, or their heirs, by that creation for 
44 ever, may find it an alteration in their constitution, to have lords added to 
44 their number, to sit and vote in all matters brought before a parliament, 
44 who have not the same'tenure of their seats in parliament as the peers of 
44 England have.” Die Jo vis 27° Feb. 1706. 

By the statute 5 Ann. c. 8. the articles of the union are ratified and con¬ 
firmed. In this statute there are also two acts of parliament recited ; the one 
of Scotland, whereby the church of Scotland, and also the four universities 
of that kingdom, are established for ever, and all succeeding sovereigns are 
to take an oath inviolably to maintain the same * the other of England, 5 Ann. 
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c. 6. whereby the acts of uniformity of 13 Eliz. and IS Car. IT. (except as 
the same had been altered by parliament at that time) and all other acts then 
in force for the preservation of the church of England, are declared perpe¬ 
tual ; and it is stipulated, that every subsequent king and queen shall take in 
oath inviolably to maintain the same within England, Ireland, Wales, and the 
town of Berwick upon Tweed. 

And it is enacted, that “ these two acts shall for ever be observed as fin- 
“ cl a mental and essential conditions of the union.” 

Upon these articles, and act of union, it is to be observed, first, that the 
two kingdoms are now so inseparably united, that nothing can ever disnaite 
them again ; except the mutual consent of both, or the successful resistance 
of either, upon apprehending an infringement of those points which, when 
they were separate and independent nations, it was mutually stipulated should 
he “fundamental and essential conditions of the union*.” Secondly, that 
whatever else may be deemed 44 fundamental and essential conditions,” the 
preservation of the two churches of England and Scotland in the same state 
that they were in at the time of the union, and the maintenance of the ads 
of uniformity, which establish our common prayer, are expressly declared so 
to be. Thirdly, that therefore any alteration in the constitution of either of 
those churches, or in the liturgy of the church of England, (unless with the 
consent of the respective churches, collectively or representatively gives) 
would be an infringement of these 44 fundamental and essential conditions,*’ 
and greatly endanger the nnion. Fourthly, that the municipal laws of Scot¬ 
land are ordained to be still observed in that part of the island, unless altered 
by parliament; and as the parliament has not yet thought proper, except ia 
a few instances, to alter them, they still (with regard to the particulars un¬ 
altered) continue in full force. Wherefore the municipal or common laws 
of England are, generally speaking, of no force or validity in Scotlandt. 

Thus were united two kingdoms, which, by their situation, were destiaed 
for the formation of one great and powerful monarchy. And by this solemn 


• It may justly be doubted, (says 
Blackstone) whether even such an in¬ 
fringement (though a manifest breach of 
good faith, unless done upon the most 
pressing necessity) would of itself dissolve 
the union : for the bare idea of a state, 
without a power somewhere vested to alter 
every part of its laws, is the height of 
political absurdity. The truth seems to 
be, that in such an incorporate union 
(which is well distinguished by a very 
learned prelate from a federate alliance, 
where such an infringement would cer¬ 
tainly rescind the compact) the two con¬ 
tracting states are totally annihilated, 
without any power of revival: and a third 
arises from their conjunction, in which all 
the rights of sovereignty, and particularly 
that of legislation, must of necessity re¬ 
side. (See Warburton's Alliance, 195.) 
But the wanton, or imprudent exertion of 
this right would probably raise t very 


alarming ferment in the minds of indin- 
duals; and therefore such an attempt 
might endanger (though by no mean* 
destroy) the union. 

To illustrate this matter a little farther: 
an act of parliament to repeal or alter the 
het of uniformity in England, or to esta¬ 
blish episcopacy in Scotland, would doubt¬ 
less in point of authority be sufficiently 
valid and binding; and, notwithstanding 
such an act, the union would continue 
unbroken. Nay, each of these measam 
might be safely and bonourably punned, 
if respectively agreeable to the sentiments 
of the English church, or the kirk in Scot¬ 
land. But it should seem neither prudent, 
nor perhaps consistent with good faith, to 
venture upon either of those steps, by • 
spontaneous exertion of the inherent pow¬ 
ers of parliament, or at the instance of 
mere individuals. Blac. Com. 1 v. 97. 
t Blac. Com. 1 v. 96. 
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Junction of hit whole native force* Great Britain hath risen to an eminence 
and to an authority in Burope, which England and Scotland could never have 
attained. 

Those who are desirous of knowing the origin and constitution of the par- v 
Kameat in Scotland before the union* and of the change made by the esta¬ 
blish meet of one parliament for Great Britain, may consult the treatise on the 
laws of election for Scotland, with which Mr. Wight hath obliged the 
public. 

The union had not long been effected, before the House of Lords began 
to exercise its jurisdiction over those articles which related to the peerage. 
Queen Anne (28th May, in the 7th year of her reign) created James duke 
of Qneensbury, baron of Rippon, marquis of Beverley, and duke of Dover t 
remainder (his eldest son being an ideot) to his second son, then earl of Sol* 
way in Scotlaod. On the 21st of January 170S-9, the Honse of Lords re* 
solved that a peer of Scotland, claiming to sit in the House of Peers by virtue 
of a patent passed under the great seal of Great Britain, had no right to vote 
in the election of the sixteen peers who represent the peers of Scotland in 
parliament. 

At a subsequent period* the duke of Hamilton having been created duke 
of Brandon, it was resolved by the lords, that “ no patent of honour granted 
“ to any peer of Great Britain who was a peer of Scotland at the time of the 
44 union, should entitle him to sit in parliament.*’ And afterward it, when 
the Bari of Solway petitioned for his writ of summons as duke of Dover, the 
question was again agitated, and decided as before:*. In 1782, however, the 
then duke of Hamilton claimed to sit in the House of Peers as duke of Bran¬ 
don. The question was ultimately referred to the twelve Judges, who were 
unanimously of opinion, that a peer of Scotland, was competent to receive a 
patent of peerage of Great Britain, and to enjoy all its incidental privileges f 
pud his grace sat as duke of Brandon in the House of Peers. In the 
course of the year 1787, the attention of the House was again called to the 
former question. Two of the sixteen peers of Scotland had been created peers 
of Great Britain. The act of union was silent upon the subject * and the only 
precedent which existed, was that of the duke of Athol; who, in 1738, being 
one of the sixteen peers, the English barony of Strange devolved upon him ftp 
iuhkeitancb^, and which was decided in the affirmative. Notwithstanding 
which, as the negative appeared to be strongly supported by every principle of 
equity, analogy, and fair construction, the question was brought forward for 
public decision. Accordingly on the 13th of February 1787, the House re¬ 
solved itself into a committee of privileges, for the purpose of taking it into 
consideration. The motion was, “ that it is the opinion of this committee, 

44 that the Bari of Abercorn, who was chosen to be of the number of the 
44 sixteen peers, who by the treaty of union are to represent the peerage of 
44 Scotland in parliament, having been created Viscount Hamilton, by letters 
44 patent under the great seal of Great Britain, doth thereby cease to sit in the 

* 20Decembris 1711. $ That was by a descent; and even as 

t A. D. 1719. to the latter question, I believe no objec- 

t IP. Wins. 582. 2 Eq. Ca. Abr. 707. tion wss ever made to a peer of Kngbmd 
pi. 1. taking a Scotch title, by descent. 

Be 
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** House as a representative of the peerage of Scotland/' The motion «u 
carried by a majority of 52 to 88; and was followed by a similar one respect¬ 
ing the duke of Queensbury, who had been created baron Douglass. On the 
18th of May following, it was resolved, that a copy of the resolution of 
1709, should be transmitted to the lord register of Scotland, as a rule for his 
future proceedings in elections. The duke of Queensbury and the marqais 
of Abercorn, nevertheless persisted in their right to vote in the election of 
peers, to represent the peerage of Scotland in parliament; and therefore in 
the general election of 1790, tendered their votes, as peers of Scotland, to 
the lord register, who, in obedience with the resolutions before stated, 
thought proper to reject them. Of this they complained, by petition, to tbs 
house of peers, praying, that their votes might be reckoned. A committee 
of privileges reported that “ the votes, if duly tendered, ought to have boa 
“ counted." To which the house, on the 6th of June 1798, agreed, without 
a division. Contrary, as this decision certainly is, to the former resolution* 
yet it was come to, after great deliberation, and after the subject had bea 
fully argued and thoroughly investigated. It should seem that the former 
resolutions were not binding, inasmuch as they were not only contrary to the 
express terms and meaning of the articles of union, to law, justice, and the 
constitution, but had never been auctioned either by practice or acquies¬ 
cence *. 

On the 23d of May 1787, another question respecting the construction of 
the act of union was agitated in the house of commons. It arose in conse¬ 
quence of the succession of the earl of Wemys to that earldom $ whose elded 
son, Francis Charteris, lord Elcho, represented the boroughs of Lauder, Ac. 
in Scotland. By the ancient parliamentary law of Scotland, the eldest sonsof 
peers could not sit in the house of commons; and by aA article in the act of 
union, it is provided, that the two kingdoms should participate reciprocally 
in the privileges, rights, and immunities of each other. The motion made 
was, “ that a new writ should be made out fsr electing a member for the 
** districts of Lauder, &c. in the room of Francis Charteris, esq. now become 
“ the eldest son of a peer of Scotland, and therefore incapable of represeab 
“ ing the said districts in this house." The motion was carried wiihont a 
division*. 

• See Pari. Reg. by Debrett, vol. xxxvi. 

t Ann. Reg. for 1787, p. 147. Wight 
269. And see lord Doer's case, determined 


t 


in the House of Lords, 26 March 1791 
Deb. Pari. Reg. vol. xxxvi p. 148. 
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CHAP. XI. 


Touching the course of descents in England. 


Among the many preferences that the laws of England have above 
others, I shall single out two particular titles, which are 
of common use, wherein their preference is very visible. The 
due consideration of their excellence therein, may give us a hand* 
some indication, or specimen, of their excellencies above other 
laws, in other parts or titles of the same, also. 

The titles, or capitula legum, which I shall single out for this 
purpose, are these two, viz. first, the hereditary transmission of 
lands from ancestor to heir, and the certainty thereof; and 
secondly, the manner of trial BY JURY; which, as it stands at 
this day settled in England, together with the circumstances and 
appendixes thereof, is certainly the best manner op trial in 
the world. And I shall herein give an account of the succes¬ 
sive progress of those capitula legis, and what growth they have 
had in succession of time, till they arrived to that state and per¬ 
fection which they have now obtained. 

First, then, touching descents and hereditary transmissions. 

It seems by the laws of the Greeks and Romans, that the same 
rule was held both in relation to lands and goods, where they 
were not otherwise disposed of by the ancestor, which the Romans 
therefore called successio AB intkstato. But the customs of 
particular countries, and especially here in England, do put a 
great difference, and direct a several method in the transmission 
of goods or chattels, and that of the inheritances of lands. 

Now as to hereditary transmissions or successions, commonly 
called with us descents, 1 shall hold this order in my discourse, 
viz. 
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First, I shall give some short account of the anoient laws of 
the Jews, the Greeks, and the Romans, touching this matter. 

Secondly, I shall observe some things, wherein it may appear, 
how the particular customs, or municipal laws, of other countries 
varied from those laws, and the laws HERB formerly used. 

Thirdly, I shall give some account of the rules and laws of 
descents, or hereditary transmissions, as they FORMERLY stood, 
and as at this day they stand, in England; with the successive 
alterations that process of time, the wisdom of our ancestors, aid 
certain customs grown up, tacitly, gradually, aud succes¬ 
sively, have made therein. 

And first, touching the laws of succession, as well of descent of 
inheritances of lands, as also of goods and chattels ; which, among 
the Jews, was the same in both. 

Mr. Selden, in his book De Succemonibtu apud Hebron, has 
given us an excellent account, as well out of the holy texts, as out 
of the comments of the rabbins, or Jewish lawyers, touching the 
same; which you may see at large in the fifth, sixth, seventh, twelfth 
and thirteenth chapters of that book; and which, for so much 
thereof as concerns my present purpose, I shall briefly comprise 
under the eight following heads, viz. (a). 

First, that in the descending line, the descent or succession, 
was to all the sons ; only the eldest son had a DOUBLE portion 
to any one of the rest; if there were three sons, the estate was to 
be divided into four parts, of which the eldest was to have two 
fourth parts, and the other two sons were to have one fourth part 
each* 

Secondly, if the son died in his father s lifetime, then TUB 
grandson, and so in infinitum , succeeded in the portion of his 
father, as if his father had been in possession of it, according to 
the jus repr < csentationi $ now IN use here. 

Thirdly, the daughter did not succeed in the inheritance of the 
father, as long as there were sons, or any descend¬ 
ants from SONS, IN being ;—but if any of the sons died in the 
lifetime of his father having daughters, but without sons, 
the daughters succeeded in His part, as if he himself had been 
possessed. 

Fourthly, and in case the father left only daughters and no 
sons, the daughters equally succeeded to their father, as 

(«) Vide Numb. c. 26. v. 33. c. 27. and c. 36, and Blac. Com. 2 ▼. 213. 
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ji copartnership, without any prelation, or preference, of the 
ddest daughter, to two parts, or a double portion. 

Fifthly, but if the son had purchased an inheritance, and died 
without issue, leaving a father and brothers, the inhe¬ 
ritance of such son so dying, did not descend to the brothers;— 
unless in case of the next brother taking to wife the deceased’s 
widow, to raise up children to his deceased brother:—but in such 
case, the father INHERITED to such son entirely. 

Sixthly, but if the father in that case was dead, then it came 
to the brothers, as it were, as heirs to the fathbr, in the same 
manner as if the father had been actually possessed thereof; and 
therefore the father’s other sons, and their descendants in infini¬ 
tum, succeeded; but yet especially, and without any double 
PORTION to the ELDEST : because though in truth the brothers 
succeeded, as it were in right of representation from the fa¬ 
ther, yet if the father died before the son, the descent was db 
FACTO immediately from the brother deceased, to the other bro¬ 
thers ; IN which CASE their law gave not a double portion: and 
in case the father had no sons, or descendants from them, then it 
descended to all the sisters. 

Seventhly, if the son died without issue, and his father, or any 
descendants from him, were extant, it went not to the grandfather 
or his other descendants. But if the father was dead without issue, 
then it descended to the grandfather. And if he were dead, then 
it went to his sons and their descendants; and for want of them, 
then to his daughters or their descendants;—as if the grand¬ 
father himself had been actually possessed, and had died; and so 
snutatis mutandis to the proavus, afyavus, atavus, fyc. and their 
descendants. 

Eighthly, but the inheritance of the son never resorted 
to the mother, or to any of her ancestors; but both she and 
they were totally bxcluded from the succession. 

The double portion, therefore, that was jus primogeniture, 
never took place but in that person that was the primogenitus of 
him from whom the inheritance immediately descended, or him 

that represented him. —As if A . had two sons, B. and C._ and 

B. the eldest had two sons, D. and E .—and then B. died;_ 

whereas B . should have had a double portion, viz. two thirds IN 
CASE HE HAD survived ms father,— but now this double por¬ 
tion shall be equally divided between D. and 2J.—and D. shall 
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NOT have two thirds of the two thirds that descended from A. to 
them. Vide Selden, nt supra. 

Thus much of the laws, or rules, touching descents among the 
Jews. 

Among the Grecians (a), the laws of descents in some sort 
resembled those of the Jews, and in some things they differed. 
Vide Petit’s Leges Attica , cap. 1. tit. 6. De Testamentis if Hart- 
ditario Jure , where the text of their law runs thus, viz. 

“ Omnes legitimi filii hsereditatem patemam ex aequo inter se 
“ haeriscunto, si quis intestatus moritur relictis filiabus qui eas in 
u uxores ducunt haeredes sunto, si nulloe supersint, hi ab intestato 
u hsereditatem cemunto: et primo quidem fratres defunct! Ger- 
“ mani, et legitimi fratrum filii hsereditatem simul adeunto; «i 
“ nulli fratres aut fratrum filii supersint, iis geniti eadem lege bn- 
“ reditatem cemunto: masculi autem iis geniti etiam si remotieri 
•• cognationis sint gradu, prseferuntor, si nulli supersint, patera 
“ proximi, ad sobriuorum usque filios, materai defunct! proptnqni 
“ simili lege hsereditatem adeunto; si e neutra eognatione super- 
u sint intra definitum gradum proximus cognatus paternus, addito 
u notho nothave; superstite legitima filia nothus hereditaten 
u patris ne addito.’ 9 

This law is very obscure. The sense thereof seems to be 
briefly this; that all the sons equally shall inherit to the father; 
but if he have no sons, then the hnsbands of the daughters; and 
if he have no children, then his brothers and their children; and 
if none, then his next kindred on the part of his father, PREFER¬ 
RING THE MALES before the females; and if none of the 
father's line, ad sobriuorum. usque Jilios, then to descend to the 
mother’s line. Vide Petit’s Gloss thereon (A). 

(a) At least among the Athenians—see Blac. Com. 2 v. 213. and Pot. Arche 
Grtcca, I. 4. c. 15. 

(A) The Editor of the first edition of this History* makes the following 
remark on the observation of Hale upon the law from Petit. 

“ But with all respect to the memory of this great good man, I shall venture 
to translate this law, whereby it will appear, what the true sense and meaning 
thereof is, and that it is not so difficult or obscure as our author has repre¬ 
sented it.” 

“ AJ1 the lawful sons shall inherit their father's estate, to be equally divided 

# Ed. 1713. pa. 212. 
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Among the Romans it appears, that the laws of successions, 
or descent*, did successively vary ; for the laws of the Twelve 

44 between them. If in j person dies intestate, leaving only daughters, their 
44 husbands shall be his heirs; but if none of the daughters be living, they 
44 (L e. the husbands) shall not inherit to the intestate. But then in the first 
44 place, the brothers of the whole blood, and such brothers* children, shall 
44 inherit together,/*!, e. the children jure rqprcetentalionis) and if thereare no 
44 brothers, or brothers* children, living, then their descendants, if they leave 
44 any, shall inherit by the same law of equal distribution; yet still the males 
44 and their descendants, though of the more remote degree of kindred, are to 
44 be preferred. But if none of the father's blood be living, of any neaier 
44 degree than that of father's brother's children, then the inheritance shall 
44 descend to those of the mother's blood, having a like regard to the law of 
44 distributions, and the mother's brother's children. But if none of either 
44 fine, within the degrees before specified, be living, then it shall descend to 
44 may of the father's blood, though an illegitimate son or daughter; but if a 
44 legitimate daughter were living, no bastard shall succeed in the inheritance 
44 of the father.” Vide Petit's Gloss, m June legem. 

Sir Matthew Hale professed to touch very shortly on the subject Content¬ 
ing himself with transcribing the version of Petit, without haying recourse to 
the authors by whom the originals are preserved and explained, his account 
of the Attic laws is certainly not very correct He complains that the 44 law 
44 is very odecure." It is indeed, as he cites it, not only dark, but corrupt; 
and the sense which he collects from it, by no means perspicuous. A desire 
of removing this obscurity, and of supplying a defect, however unimportant, 
in tbe work of so great a man, induced Sir William Jones, the ablest linguist 
of his age and nation, to publish a translation of tbe 44 Speeches of Isseus, in 
Causes concerning the Law of Succession to Property at Athens.” From this 
ingenious work 1 have selected the following Attic laws. 

44 All genuine, unadopted citizens may devise their estates as they think fit, 
provided that they have no legitimate children, and be not disabled by lunacy, 
or age, or poison, or disease; nor influenced by women, so as to have lost their 
reason from any of these causes ; nor be under any duress or confinement 

44 The wills of such as have legitimate sons shall stand good, if those sons die 
before their age of sixteen years. 

44 If a man have legitimate daughters, he may devise his estate as he pleases, 
on condition that the devisees take them in marriage. 

44 Adopted sons shall not devise the property acquired by adoption; but if 
they leave legitimate sons, they may return to their natural family. If they do 
not return, the estates shall go to the heirs of the persons who adopted them. 

44 The adopted son and the after-born sons of the person who adopted him, 
shall be coheirs of the estate; but no adoption by a man who has legitimate sons 
then born, shall be valid. 

44 If a citizen die intestate and leave daughters, the nearest kinsmen who 
marry them shall inherit the estate: but if he die childless, his brothers by the 
same father shall be his heirs, and the legitimate sons of those brothers shall 
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Tables did exclude the females from inheriting, and had many 
other stightnesses and hardships, which were successively reme¬ 
died. First, by the emperor Claudius, and after him by Adrian, 
in his Senatus Consult us Tertullianus; and after him by Jnstinian 
in his Third Institute, tit. De Ilareditatibus qua ab Intestato 
de/eruntur , and the two ensuing titles. And again, all this was 
further explained fend settled by the Novel Constitutions of the 
said Justinian, styled Authentica Novella , cap. 18. De Ileredila- 
tibus ab Intestato venientibus Agnatorum Jure sublato . There¬ 
fore omitting the large inquiry into the successive changes of 
the Roman law in this particular, I shall only set down bow, 
according to that constitution, the Roman law stands settled 
therein (B). 

succeed to the share of their fathers. If there be no brothers, the sisters on 
the father’s side, and their children, shall inherit. On failure of sistersasd 
nephews, the cousins on the father's side shall be heirs in the same manner; 
but males and the children of males shall be preferred, although in a remoter 
degree, provided they belong lothc same branch. If there be no kinsman on the 
father's side so near as the second cousin, then let those on the mother’s side 
succeed to the estate in the same order. Should there be no maternal kinsmen, 
within the degree above limited, the next paternal kinsmen shall be the heirs. 

44 No male or female bastard, born after the archonship of Euclid, shall 
succeed either to sacred or civil rights." 

The Athenians made no difference between the transmission of real and per¬ 
sonal property. In these laws, therefore, the words derise, heir, inherUnct, 
and the like, are applied both to lands and to goods, without being restrained 
to the peculiar sense in which we use them *. 

• Jon. Issus, 37. 


(B) The preference of males to females was totally unknown to such of the 
laws of Rome as are at present extant. 

44 Cum filius filiave (says the emperor) etex altcro filio nepos neptisveex- 
44 istunt, pariter ad haereditatera avi vocantur, nec, qui gradu proximior est, 
44 ulteriorem excludit: squum enim esse videtur, nepotes neptesve in patris 
44 sui locum succedcre. Pari ratione et si nepos neptisve sit ex filio, et ex M* 
44 pote pronepos proneptisve, simul vocantur. Et, quia placuit, nepotes nep» 
44 tesve, item pronepotes proneptesve, in parentis sui Jocum succedere, conve* 
44 niens esse visum est, non in capita, sed in stirpes, hacreditatem dividi; nt filius 
44 partem diraidiam hsreditatis habeat, etexaltero filio duo pluresve nepotes 
44 alteram diraidiam. Item, si ex duobus filiis nepotes neptesve existant, ex 
44 altero unusautduo forte, ex altcro tres aut quatuor, ad unura aut duosdi- 
44 midia pars pcrtincat, ad tres vel quatuor altera diraidia." Inst. lib. 3. 11. 
^ 6 . 15 . 

Item ex duobus filiis.] By the civil law, representation takes place in impnStnm 
in the right line descending; and therefore it follows, according to that law, 
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that when aay person dies, leaving grandchildren by sons or daughters, who 
died io bis lifetime, such grandchildren, though equal in degree and unequal in 
their number, in regard of their respective stocks, will divide the estate of 
their grandfather per stirpes, i. e. according to their stocks; for example, if 
Titim dies worth nine hundred aurel, and intestate, leaving only grandchild* 
ren by three sons, already dead,—e. g. three children by one son, five by 
another, and six by another, then each of these classes of grandchildren would 
he inlitled to m third i that is, to three hundred aurei , no regard being paid to 
that class in which there were most persons. In hoc casu, (sajs Vinnius) 
maxhne conspicua est vis reprsesentationis j licet enim omnes hie pari gradu 
flint, otpropriosingulijure succedere posse videantur, tamen postquam semel 
placuit, nepotes in locum patris sui demortui, aliave ratione exuti jure sui 
Jueredis, succedere, non debuit hoc jus ex accidenti aliquo variari, puta ut 
noli nepotes ex diversis filiis et numero insequales, ceu pauciores cum pluribus 
ex hac vel ilia stirpe concurrentes, in capita hvreditatem divide rent.—Cod. 6. 
t. ML J. 9. Quare sic in universum recte definiemus, descendentes ex mascu- 
lis omnes, qui sunt diversarum stirpium, quaatumvis ejuadem omnes gradus. 
In stirpes, non in capita, succedere. 

The succession to the estates of intestates, was one of the most uncertain 
points of the Roman law. Even the distribution which had for some time 
prevailed, took a different turn, and even that while the emperor was compil¬ 
ing his body of law; for the system of the Novel* (the CXV1U. particularly) 
defeats the doctrine laid down in several of the titles of the Third Book of the 
Institutes, where the point was considered, and meant to be established. With 
the Novels, however, it settled, and the great rule of succession among the 
Romans, quoad descendants, is comprised in these few reflections.that de¬ 
scendants, while they lasted, should exclude all other relations whatsoever ;— 
that there should be no respect had to primogeniture * nor any preference in 

regard to sex *-that there should be no exclusion, even of the most remote 

degree: and lastly, that the estate of the intestate should make so many gene¬ 
ra/shares, as there should be distinct heads, in his immediate descendants. 

Hence it is obvious that inheritances could never revert, or be thrown up¬ 
wards (inter atcendenies j, nor be turned aside (inter collaterals), so long as 
any were to be found in the line of descendants tn infinitum . For the princi¬ 
ple upon which this succession rested, was the jus repracsentationis, which 
cannot be fairly or reasonably imagined in any other line, than in that to which 
we give existence. There is something of successive in the idea of represen¬ 
tation, something which looks like keeping up an order or aseries; and though 
to brothers it may be applied in some sense, to fathers and grandfathers it 
can he applied in little or none. 

The disregard of sex and primogeniture, in which these people differed from 
most others, as well before as after them, are of so arbitrary a consideration, 
that little remains to be observed upon that disposition. But natural equity 
ha* a great share in the two last, and calls for some regard. 

That descendants of the second, third, or fourth degree should be raised to 
a kind of level with those of the first, and not stand excluded, even while some 
of the first remain i and that children of a remote descent should inherit along 
with the immediate one, is agreeable to truth and justice. The grandchildren, 

F f 
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Descents or successions from any person are of three kiiHs, 
viz. first, in the descending line. Secondly, the ascending line. 
Thirdly, the collateral line; and this latter is either IN agnatos 
A PARTE PATRIS ; or, IN COGNATOS A PARTE MATR1S (C). 


&c. of Semproniut by a son that is gone, stand to Sempronku in the place of 
that son. They would have had their shares through that father, if he had 
lived ; and represent him therefore, or succeed to bis rights, now he is re» 
moved. And hence, because many children may succeed into one father's rights, 
it follows that the Jus rcprcetenlalionis , which transmits the estate of Sempro- 
nius to his immediate descendants, shall undergo a considerable alteration ia 
those descents or generations that follow after. Though Sempronius may he 
represented by any number of children indifferently, and his estate cut into so 
many shares accordingly, yet will each of those children he represented by their 
whole families; not by so many distinct heads of children, as Sempronius was, 
but by all their children collectively (let their number be what it will) layiagis 
it were, their heads together to form one common stock: for all those grand¬ 
children gregatim , have that right in common, not separate to each, which 
their father had to himself. And this is called tuccettio in tUrpet t the other, 
when all share alike, in capita. Thus in the scheme, 

A. 



the estate of Sempronius, A. will be divided into equal parts, and B. andC. 
will each be heirs ex temitte . But supposing that C. is gone before his 
father, then shall B. still be hceret ex temitte, and D. and E. ex quadratic, 
each. Or put the case 


B. C. 


D. E. 


F. G. H. 


that C. and D. should each be gone, and D. be represented by F. G. and H.— 
then will B. as before, be hceret ex temitte i E. ex quadrante $ and F. G. and H. 
will succeed each of them ex uncia . Or put the case that E. is dead without 
issue also, then will F. G. and H. be each of them hceret et texlante. Taylor’s 
Elements of the Civil Law, 538. As to the doctrine respecting ascendants and 
collaterals, see Id. 539 to 544. See also Doraat’s Civil Law, part 2. lib. 2. tit I, 
2,3.—And in general as to the right of property, inheritance, and succession, 
and civil degrees of kindred among the Homans, see Gib. Hist. 8 v. ocL 70. 


(C) Sunt autem agnati*, cognati per virilis sex us cognationem conjunct), 


* The distinction between the agnati and cognati, is entirely taken away by Justinian, 
Nov. 118. cap. 4, 5. 
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First, in the descending line, these rules are by the Roman law 
directed, viz. 

First, the descending line, whether male or female, whether 
immediate or remote, takes place; and prevents the descent or 
succession, ascending or collateral, in infinitum . 

Secondly, the remote descents of the descending line succeed 
IN 8TIRPEM, —i. e. in that right which the parent should have 
HAD. 

Thirdly, this descent, or succession, is equal in all the daugh¬ 
ters, all the sons, and all the sons and daughters, without PRE¬ 
FERRING THE MALE bepore the FEMALE.— So that if the com¬ 
mon ancestor had three sons, and three daughters, each of them 
HAD A SIXTH PART. And if one of them had died in the life of 
the father, having three sons and three daughters, the sixth part 
that belonged to that party, should have been divided 
EQUALLY BETWEEN HIS or her six children. And so in infi¬ 
nitum in the descending line. 

Secondly, in the ascending line, there are these two rules, viz. 

First, if the son dies without issue, or any descending from 
him, having a father and a mother living; both of them shall 
equally SUCCEED to the son, and prevent all others of the col- 

4 nasi a patre cognati; velnti frater ex eodem patre natus, fratris filius, nc- 
posve cx eo: item patruus et patrui filius, neposve ex eo: at, qui per fauni- 
nini sexu* personas cognatione Junguntur, agnati non sunt, ted alias naturali 
jure cognati. I taque amit® tu« filius non est tibi agnatus, sed cognatus: 
et invicem tu illi eodera jure conjungeris: quia, qui ex ea nascuntur, pa- 
Iris non matris, farailiam sequuatur. Inst. lib. 1 . tit. 15* § 1 . 

Sunt autem agnati, cognati per virilis sexus personas cognatione conjunct?, 
quasi a patre con&ti*. ltaque ex eodem patre nati fratres, agnati sibf sunt; 
qui et consanguine*! vocantnr; nec requiritur, an etiam eandem matrem ha- 
buerint. Item patruus fratris filio, et invicem is illi, agnatus est. Eodem 
anroero sunt fat re* patruelcs, id est, qui ex duobus fratribus procreati sunt, 
qui etiam consobriui t rocantur. Qua ratione etiam ad plures gradus agna- 
tionis pervenire poterimus. Ii etiam, qui post mortem patris nascuntur, 
jura consanguinitatis nanciscuntur. Non tamen omnibus simul agnati* dat 
lex haereditatcm; sed iis qui tunc proximiore gradu sunt, cum certum 
esseceperit, aliquem in testa turn deccssisse. Inst. lib. S. tit. 2 . ^ 1 . and see 
Taylor*s Elero. SI4. 

• A patre cooati] *• cognatior est nomcn t Consobrinil *• Per abusionem sic dicti; 
M generate ; sed non tantum generate ; " consohrini enim proprie sunt, qui ex dua- 
M pleruroque mitem speciale est, et pro- “ bus sororibus nati sunt; iu dicti, quasi 
« prium eoruiu, qui vet per fccininei sexus “ wmsororiiii." Thcopli. 

M personas cnnjuitguntiir vet capitis diroi- 
- nulionc jura agnalionis amiserunt." 
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lateral line, except brothers and sisters. And if only a father, or 
only a mother, he or she shall succeed ALONE. 

Secondly, bnt if the deceased leaves a father and a mother, 
WITH A BROTHER AND A SISTER, ex utrisqueparentibus conjunct #, 
they all four shall EQUALLY succeed to the son, by equal parts, 
without preference of the males. 

Thirdly, in the collateral line, i. e. where the person dies with¬ 
out father or mother, son or daughter, or any descending from 
them IN the right-line —the rules are these, via. 

First, the brothers and sisters, EX UTRISQUE PARENTIBUS 
conjuncti, and the IMMEDIATE children of them, shall succeed 
EQUALLY, without preference of either sex; and the children 
from them shall succeed in STIRPES. —As if there be a brother 
and sister, and the sister dies in the life of the descendant, leaving 
one or more children, all such children shall succeed IN THi 
moiety that should HAVE come to their deceased mother, had 
she survived. 

Secondly, but if there be no brothers or sisters, ex utrisqub 
parentibus oonjuncti, nor any of their immediate children,— 
then the brothers and sisters of the half blood, and their imme- 
c iate children, shall succeed IN STIRPES to the deceased,—with¬ 
out any prerogative to the male. 

Thirdly, but if there be no brothers or sisters of the whole, or 
half blood, nor any of their immediate children—for the grand¬ 
children are not provided for by the law (a) —then the next kin¬ 
dred are called to the inheritance. 

Fourthly, and if the next kindred be in an equal degree, 
whether on the part of the father, as agnati, or on the part of 
the mother, as cognati, then they are equally called to the 
inheritance, and succeed IN capita, and not in stirpes. 

Thus far of the settled laws of the Jews, Greeks, and Homans. 
But the particular, or municipal laws and customs of almost every 
country derogate from those laws, and direct successions in s 
much different way. For instance, 

By the customs of Lombardy, according to which the rules of 
the feuds, both in their descents and in other things, are much 
directed, their descents are in a much different manner, viz. 

Leges Feudarum , lib. 1. tit. 1. If a feud be granted to one 

(«) But, by the author’s leave, (adds impliedly provided for, as they succeed 
the Editor ot the third edition of this their father or mother jar* represent*- 
work,) I think the grandchildren are tionit. 
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brother, who dies without issue, it descends not to his other bro¬ 
ther, UNLESS IT BE SPECIALLY PROVIDED FOR IN THE FIRST 
INFEUDATION. If the donee dies, having issue sons and daugh¬ 
ters, it descends only TO the SONS. Whereas by the Roman 
law, it descends to both. The brother succeeds not to the brother, 
unless specially provided for. Ibid . tit . 50. The ascendants 
succeed not, but only the descendants. Neither does a daugh¬ 
ter^) succeed NISI ex pacto, vel nisi sit feodum FtEMI- 
NEUM (D). 

(«) It was one reason given in the jpouunL But see Bl&c. Com. 2 v. 214. 
feudal law, for the exclusion of daugh- and Sulliv. Lect. xiv. 
ten, quia flue tervitia prcetlare nan 

(D) As to the descent of inheritances by the feudal law, it may not be un¬ 
necessary, in the first place, to observe, that feuds, fiefs, or fees, were ori¬ 
ginally precarious, and held at the will of the lord*. 

A precarious tenure during pleasure, was not sufficient to satisfy those who 
held it; to attach them therefore to their superior lord, they soon obtained the 
certainty of them for one year+, and afterwards for life J : but though feuds were 
not then hereditary, yet the vassals of feudal tenants were called nalivi , as if born 
rach ; and it was unusual, and, whenever done, was thought hard, to reject the 
heir of the former feudatory, provided he was of ability to do the services of the 
and the lord had no objection against him But though the lord did 
not remove the heir from the /cud, yet it is not likely that he succeeded absolutely 
as of course; but that be paid a fine, or made some acknowledgment, in the na¬ 
ture of rtHef |, for the removal of the feud; and though that was originally 
made in order to secure the succession, which was then, in every sense of the 
expression, at the will of the lord; yet it was continued even after feudt 


* Antiquissimo tempore sic erst in do- 
nmorura potesUte connexum, ut quando 
▼client, possent auferre rem in feudum a 
m datara. Feud. lib. 1. tit. 1. Statim ab 
Initio originis feudorum in doroini feudum 
coneedentis potestate fuit, feudum conces- 
fum quandoconque vellet precarii instar, 
revocare. Hanneton de jure feud. 139. 
Sotn. Treat of Gav. 108. Innumerable 
proofs might he added to those produced in 
rEsprit du Loix, 1. 30. c. 16. and by Du 
Cange voc. benejicium <J feudum. 

t Postea vero eo venluni est ut per an¬ 
num tantum finnitatera haberent Feud, 
lib. 1. tit L Delude usu inolcvit ut per 
annum integrum feudum semel concessum 
firmitatem haberct Hanneton de jure feud. 
139. 

X Deinde statutum est ut usq; ad vitara 
fdelis produceretur. Feud. lib. 1. tit. 1. 
Postea vero eo ventum est, ut ad recipien¬ 
ts vitam perduraret. Hanneton de jure 
fend. 139. Du Cange produces several 


quotations from andent charters and chro¬ 
nicles in proof of this. Gloss, voc. bcneji¬ 
cium. 

$ Licet haereditaria successio turn non 
erat in feudis, nativi tamen hi tenentes 
dicebantur ut apud uos bodie, quos nisi 
justa offtns® causa prscesserit, et ad ser- 
vieuduro non sufiicerent, durum erat a suis 
posse ssionibus removere. Crag, de jure feud. 
80. 21. 

I Relevium est prsestatio hserednm, qux 
quura veteri jure feudali non potenuit sue- 
cede re in feudis, csducam, et incertam 
hiereditatem relevabaut, solnta summa vel 
pecunia vel all arum rerum pro diversitatc 
feudorum.—Schilt. Cod. de bonis l&udemi- 
alibus, sect. 52. According to Hotoman, 
relevium dicitur honorarium, quod novus 
vasal 1 us patrono introitus causa largitur, 
uasi morte alterius, vel alio quo casu feu- 
um ceciderit, quod jam a novo sublcvetur. 
Hot. de verb, feudal, et Gloss, ad X. Scrip, 
tores ad verb, relevium. 
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If we come nearer home, to the laws of ’Normandy, lands 
there are of two kinds, viz. partible, and mot partible. The 

became hereditary*, and is well known at this day (though by several names) 
in most countries. 

Fends were afterwards extended beyond the life of the first vassal, or feudal 
tenant, to his sons or one of them, whom the lord should name f ; but in such 
case the feudal donation J was not extended beyond the words by any presumed 
intent, but was taken strictly § ; insomuch that if the donation was to a man and 
his sons, all the sons succeeded in capita ; and if one of them died, his part did 
not descend to his children, or survive to his brothers, but returned to tbelord|j. 
The reason for such a restriction in the mode of descent, should seem to be, that 
as the personal ability of the feudatory to perform the duties of the fief, was the 
motive of the grant, added to the obligation under which his fealty laid him to 
educate his offspring in a full sense of obedience to his lord, and with fit qualifi¬ 
cations for his service in war—that, therefore, the fief was not permitted to go to 
the collateral relations of the first feudatory, whom be could not bind by his acta, 
and over whose education he had no influence.—Though, therefore, it is evi¬ 
dent, that where, in the original grant, there were no particular directions to 


• Tlias in Germany, the old acknow¬ 
ledgment was continued by an express pro¬ 
vision in the constitution, by which feuds 
were made hereditary, viz. Servato usu 
nsajorum valvasorum in dandis eqiiis ct 
arniis suis senioribus. Vide Feud. lib. 1. 
tit. 1. ct Leges Lcngpbard. lib. 3. tit. 8. 
sect. 4. 

t Sic progressnm est ut ad filios detenu 
ret, in quern (scilc.) domiuus hoc vellet be- 
neficiura confirmarc. Feud. lib. 1. tit. 1. 
Proindeqne receptum ut ad cos vasalli filios 
cpiibus id beneficii feudi dominus conccs- 
sisset devenirct, et postmodum temporis 
tractu inductum est ut ad omnes vasalli 
flics masculos iutestata feud, succcssio 
atqualitcr pcrtincat. Hanneton de jure 
feud. 139. Schilt. Cod. de nat. succ. feud, 
cap. 1. $ 5. They were rendered hereditary 
first in the direct line—then in the collate¬ 
ral, and at last in the female line. I*eg. 
Longob. lib. 3. tit. 8. Du C&ngc voc. bene - 
feinm. 

$ Though the feudists have generally 
considered feuds as mere donations, yet 
Mr. Soniner (Treat, of Guv. 111.) says, 
that the feudal grant, in respect of the in¬ 
cident services, is improperly called a dona¬ 
tion, being but fendalis dimiuio , i. e. a de¬ 
mise in fee ; but still the feudists properly 
enough called it a donation. First, because 
it was not originally supposed to be made 
for any immediate or contracted equiva¬ 
lent ; and the services were rather conse¬ 
quents of the relation arising from the feud 
or the general feudal policy, then imme¬ 
diate returns, in consideration of the feud 


or benefit conferred by the lord; and that 
Grotius must be understood, when he says 
(in bis trearise De Jure Belli et Pacts, fib.i 
cap. If. sect 5.) that fn fendaU contract* 
rei fendalis concessio bcnrjicium est, poet* 
autem militaris opera pro tuteU est, facto at 
facias. Secondly, because as the lord had 
the free choice of his vassal, and conferred 
the feud on whom he pleased, and the ser¬ 
vices of the feud were not so ranch calcu¬ 
lated for the particular advantage of the 
lord, as for the defence of the coranranity 
united under a feudal policy ; the prefer¬ 
ence given, and interest moving-from the 
lord, was a benefit conferred in such a 
manner, that, in respect to the lord, it 
might very well be called a donation: et 
licet, says Crag, (de jure feud. 42.) feuds 
aliter hodic coraparcntur, mtervnucnte 
saepissime pretio, aut alia re pro pretio de- 
nominatio taraen sit ab eo quod prevalet, 
—Et quauquara pretio interveniente, tiroen 
justum preliura nunquani numerasse pne- 
sumilur, qui se fidelitatis ct obsequii vinculo 
alii astringit; vinculum enim hoc obsequii 
pro parte pretii est: itaque feudum liberum 
et gratuitam donationem defmimus ad iHud 
quod fieri debet attendentes, non ad id quod 
in hoc corrupto sieculo apod degeneres ho¬ 
mines in usu frequenti videmus. 

$ Feudum ex sua natura est species qu*- 
dara dominationis, et aequura est ut comes 
dotmtiones sint strict! juris, nc quis plus 
donassc pra'sumatur, quam in donaUoae 
eximsserit. Crag, de jure feud. SO, 

|| Crag, de jure leud. 21. 22. 
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lands fhat are partible, are valvasories, burgages, and such like, 
which are much of the nature of our socage lands ; these descend 

guide the descent, the descendants of the first acquirer, and none others, were 
admitted, yet if it was not otherwise particularly expressed, the collaterals suc¬ 
ceeded ; because, as it is conceived, the merit of their blood was part of the 
consideration ; not so properly in the right of heirs, as by way of remainder, 
under the original charter or grant. Dalrym. on Feud. Prop. c. 5. s. 1. 

It is no easy matter to fix the precise time when each of these changes took 
place. M. I’Ab. Mably conjectures, with some probability, that Charles Martel 
first introduced the practice of the grants for life—Observat. tom. I. p. 103, 
160; and that Louis le Debonnaire was among the first who rendered them he¬ 
reditary, is evident from the authorities to which he refers; Id. 429. Mabillon 
however has published a placltum of Louis le Debonnaire* A.D. 860. by which 
it appears, that he still continued to grant them only during life. De Re Diplo¬ 
matics, I. 6. p. 353. In the year 889, Odo king of France, granted lands to Rica- 
bodo fi deli suojuribenejiciario el fructuario % during his own life, and if he should 
die, and a son should be born to survive him, that right was to continue during 
the life of his son. Mabillon ut supra, p. 556. This was an intermediate step 
between fiefs merely during life, and fiefs hereditary to perpetuity. While they 
continued under the first form, and were held only during pleasure, he who 
granted them not only exercised the dominium or prerogative of superior lord, 
but retained the property, giving his vassal only the umtfrucL But under the 
latter form, when they became hereditary, although the feudal lawyers conti¬ 
nued to define a fief agreeably to its original nature, yet the property, in 
effect, was taken out of the hands of the superior lord, and lodged in those of 
the vassal. 

In process of time, grandchildren succeeded to sons, and brothers to bro¬ 
thers*, if tbe/cudwas antiquam out pate mum y that is, not newly purchased, 
but came to the brother by descent from his father: but if the feud was what 
the feudists call novum , that is, newly purchased or acquired by a brother, m 
brother was not permitted to succeed to it, unless it was by virtue of an express 
provision in the constitution of tbe/na/t. 

At length, however, not only descendants in the direct line succeeded in infi~ 
mlum , but collaterals also, without regard to their degree, provided they were 
descended from, and were of the blood of the first feudatory £. See an excel¬ 
lent book on this subject, u An Introduction to the Law of Tenures,” written 


• Postremo vero lege a Conrado impera- 
tore promuIpata (Feud. lib. 5. tit. 1.) ad De¬ 
notes ex filiis raasculis hoc ip sura product urn 
Suit. Hanncton de jure feud. 139,140. Cum 
vero Conradus Romani proficiscerctur peti- 
tura est a fidelibus, qui inejus erant servitio, 
at lege ab eo promulgate hoc etiam ad ne- 
potesex filio producere digparcrur, et utfra- 
ter firatri sine iegitimo hmrede defuncto in 
beneficio quod corum patris fuit, succedat. 
Feud. lib. 1. tit 1.19. lib. 5. tir. 1. Spelm. 
Posthumous Treatise of Feuds, 4. Crag, de 
jane feud. 21, 22. 


t Feud. lib. 1. tit 1. 8. 14. 20. lib. 2. 
tit. 12. 90.—Crag, de jure feud. 22. 163. 
< 42 . 

{ Tandum factum est ut feuda non solum 
ad descendentcs in perpetuum transirent, 
sed etiam ut ad collnterales, qui ex primo 
vasallo descendebant, in infinitum continua- 
rentur. Crag, de jure feud. 22, 50, 242, 
243, 244. Feud. fib. 1. tit 1. Schilt de 
nat. succession, cap. 1. sect. 8. Spelm. 
Posthum. Treatise of Feuds, 4,5. Zanus in 
us us feud. 46. 
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to all the sons, or to all the daughters. Lands NOT partible, are 
FIEFS AND DIGNITIES. —They desecend to the eldest son, and 
not to all the sons; but if there be NO sons, then to all the daugh¬ 
ters, and become partible. 

The rules and directions of their descents are as follow, viz. 

First, for want of sons or nephews, it descends to the dangh* 
ters ; if there be no sons or daughters, or descendants from them, 
it goes to brothers ; and for want of brothers, to sistersobserv¬ 
ing, as before, the difference between lands partible and not 
partible.—And accordingly the descent runs to the posterity of 
brothers to the seventh degree. If there be no brothers, 
nor sisters, nor any descendants from them WITHIN the seventh de¬ 
gree, it descends to the father ; and if the father be dead, 
then to the uncles and aunts, and their posterity (as above is said 


by sir Martin Wright. Also the first yolumeof the History of the Emperor 
Charles the Fifth, by Dr. Robertson. Each of these books in a clear, and the 
latter in an elegant mauner, deduces the origin, and elucidates the principles of 
the feudal system. To these may be added Blackstone’s tract on the Law of 
Descents. Mr. Hume, in bis History of England, has slightly, but ingeniously, 
touched the subject. Gilbert's Treatise upon Tenures, and Dairyrople’s Essay 
on Feudal Property, deserYe attention. There is also an ingenious 44 Discourse 
“ concerning the Law of Inheritances in Fee Simple,"—written by Mr. R. Ro¬ 
binson.—Though it cannot be denied, but this 44 Discourse" places the author 
in a very mpectable point of view, yet it must be confessed, that by attending 
too much to a favourite system, he is less intelligible than otherwise he would 
have been.—Sullivan's 11 Lectures on the Feudal Law, and the Constitution and 
44 Laws of England," is a publication of merit, from whence may be derived 
much necessary information. And see also Hallam's View of the Middle Ages, 
c. 6.—With these valuable writings, I would recommend a very ingenious and 

laborious chart, published by the late Mr. Fearnc.-He styles it 44 An Hislo* 

44 rical Legigraphical Chart of Lauded Property in England, from the time of 
44 the Saxonsj” the manifest intent of it being 44 to distinguish in a manner 
44 immediately obvious to sight, the several tenures, as well as the mode of 
44 descent, and powers of alienation of lands in England, with the several alter- 
44 ations they have incurred during a course of more than 700 years.” 

As to the preference of the eldest son to the feud, see Wright's Ten. 176.— 
And why males were preferred to females, Id. 179. and Sulliv. Lect. ziv. And 
as to the exclusion of the father from any possibility of succeeding to the son's 
inheritance, as such, see Wright's Ten. 180. and Blac. Cora. 2v.212. It is 
somewhat singular, that in tracing the great lines of the Mexican constitution, 
an image of feudal policy, in its most rigid form, rises to view.—Its spirit and 
principles seem to have operated in the new world, in the same manlier is in 
the ancient. Dr. Roberts. Hist. Araer. 2 v. 280. 
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hi the case of brothers and sisters); and if there be none, then to 
the grandfather. 

So that, according to their law, the father is postponed to 
the brother and sister, and their issues, but is preferred before 
the uncle. According to the Jewish law, the father is preferred 
before the brother;—by the Roman law, he succeeds together 
equally with the brother;—but by the English law, the father 
cannot take from his son by an immediate descent, but may 
take As heir to his brother, who was heir to his son by colla¬ 
teral descent. 

Secondly, if lands descended from the part of the father, they 
could never resort, by a descent, to the line of the mother. But in 
case of purchases by the son who died without issue, for want 
of heirs of the part of the father, it descended to the heirs of the 
part of the mother, according to the law of England. 

Thirdly, the son of the eldest son, who died in the life of 
the father, is preferred before a younger son, surviving his 
father, as the law stands here now settled; though it had some in¬ 
terruption 4 Johannis (a). 

Fourthly, on equality of degrees, in collateral descents, the male 
line is preferred before the female. 

Fifthly, although by the civil law ,—fratres ex utroque parente 
eonjuncti praferuntur fratribus comanguineis tantum vel uterinis ;— 
yet it should seem by the Coutumier of Normandy,— -fratres con - 
tanguineis ei ex eodem patre sed diversa matre, —-shall take by de¬ 
scent, together with the brothers, ex utroque conjuncti, 
upon the death of any such brothers. But qiuere hereof, for this 
seems a mistake. For, as I take it, the half blood hinders the 
descent between brothers and sisters, by their laws, as well as 
ours. 

Sixthly, Lbrrosy was amongst them, an impediment of suc¬ 
cession. But then it seems it ought to be first solemnly adjudged 
so by"the sentence of the Church (6). 

Upon all this, and much more that might be observed upon 
the customs of several countries, it appears, that the rules of 
successions, or hereditary transmissions, have been various in 
several countries, according to their various laws, customs, and 
usages. 


(«) Post 316. Blac. Com. 8 voL by which the priests, among the Jews, 
880. Suiliv. LecL xxxvi. judged of the leprosy, see Levit. c. 13 

(5) See post 315.317. For the rules and 14. St. Matt. c. 8. Lu. c. 17. 

G S 
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And now, after*ihis brief survey of the laws and customs of 
other countries, I come to the laws and usages of England in rela¬ 
tion to descents ; and the growth that those customs have succes¬ 
sively had, and whereunto they are now arrived. 

First, touching hereditary successions. It seems, that accord¬ 
ing to the ancient British laws, the eldest son inherited THBift 
earldoms AND baronies; for they had great dignities and 
jurisdictions annexed to them, and were in nature of principali¬ 
ties; but that their ordinary freeholds, descended to all 
their sons. And this custom they carried with them into Wales, 
whither they were driven. This appears by Statutum Walluc, 
12 E. I. and which runs thus, viz. 

“ Aliter usitatem est in Wallia quam in Anglia quoad sncces- 
44 sionem haereditatis ; eo quod hmreditas partibilis est inter haere- 
“ des masculos, & a tempore cujus non extiterit memoria partibilis 
44 extitit. Dominus rex non vult quod consueludo ilia abrogetur; 
44 sed quod haereditates remaneant partibiles, inter consimiles h«- 
44 redes, sicut esse consueverunl: & fiat partitio illius sicut fieri 
“ consuevit. Hoc excepto bastardi non habeant de c«teroh*re- 
44 ditates & etiam quod non habeant purpartes, cum legitimis nee 
44 sine legitimis” (a). 

Whereupon three things are observable, viz. first, that at this 
time, the hereditary succession of the eldest son was then KNOWN 
to be the common and usual law in England. Secondly, that the 
succession of all the sons, was the ancient customary LAW 
among the British in Wales, which by this statute was continue! 
to them. Thirdly, that before this time, bastards were admitted 
to inherit in Wales, as well as the legitimate children ; which cus¬ 
tom is thereby abrogated. And although we have but few evi¬ 
dences, touching the British laws before their expulsion hence into 
Wales, yet this nsage in Wales, seems sufficiently to evidence 
this to have been the ancient British law (E). 

(a) See cap. ix. and note (B) on that chapter. 

(E) In the ancient British States, where the whole riches of the people con¬ 
sisted in their herds, the laws of succession were few and simple. The cattle 
of the deceased were divided equally among his sons ; if no sons, among his 
daughters $ and if he left no children, among his nearest relations. This was 
also the rule of succession among the ancient Germans. These nations seem 
to have had no idea of the rights of primogeniture, or that the eldest son bad 
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Secondly, as to the times of the Saxons and Danes. Their 
laws, collected by Brompton and Lambard, speak not much con- 
eeraing the coarse of descents. Yet it seems that commonly, 
descents of their ordinary lands at least, except baronies and 
royal inheritances, descended also to ALL the sons (n). For amongst 
the laws of king Canutes, in Mr. Lambard ( b ), is this law, viz. 
No. 68. “ Sive quis incuria sive snorte repentina fuerit intestate 
44 mortuus, dominos tamen nullam rerum suarum partem (prseier 
44 earn qnse jure debetur hereoti nomine) sibi assumito. Verum eas 
“ judicio sao uxori, liberis & cogna^ione proximis juste (pro 
44 suo cnique jure) distribution 

Upon which law, we may observe these five things, viz. 

(«) Blackstone says, that the Danes the very law of Canute which Hale 
teem to have made no distinction of has transcribed. Blac. Com. 2v. 215. 
•exes, but to have admitted all the Hale says the same in his fourth ob- 
cbildren at once to the inheritance; serration on this law. 
and, in support of the assertion, cites (6) Fo. 122, 123. 

any title to a larger share of his father's effects than the youngest*. This 
rule of division was so inviolably observed by the Germans, and probably by 
the Britons, that the father, by his will, could not make any other distribu¬ 
tion. The laws of succession were much the same in those British State* 
where the lauds were divided and cultivated. The lands did not descend to the 
eldest son, but were equally divided among all the sons ; and when any dis¬ 
pute arose about the division, it was determined by the Druids. This law or 
custom (which was afterwards known by the name of Gavelkind) was ob¬ 
served for ages, among the posterity of the ancient Britons f. It appears 
^plainly in the laws of BoelDha, king of Wales in the Iftth century. At that 
time, indeed, the clergy were labouring hard to introduce the doctrine of the 
common law, which favoured the right of primogeniture * but the municipal 
Jaws of Wales were still in favour of the ancient custom. By the ecclesiastical 
Jaw none succeed to the father in his estate, but his eldest son, lawfully be¬ 
gotten. By the laws of Hoel Dha, it is decreed, that the youngest shall have 
an equal share of the estate with the eldest £. Nay, in other parts of these 
laws, which settle the manner in which estates were to be divided, it appears 
that the youngest son was more favoured than the eldest, or any of his bro¬ 
thers. “ When the brothers have divided the father's estate amongst them, 
11 the youngest brother shall have the best house, with all the office houses; 
41 the implements of husbandry, his father's kettle, his ax for catting wood, 
44 and his knife. These throe last things the father cannot give away by 
44 gift, nor leave by his last will, to any bat his youngest son» and if they are 
44 pledged, they shall be redeemed"^. 

Tucit. de Mor. German, c. 20. § Ibid. 1. It. c. 12. p. 139.—Dr. Henry's 

t Cesar, de Bell. Gall. 1. 6 . c. 13. Hist. voL i. p. 222. 

t LegesWallkr, 1. 11. c.l7.,p. 119. 
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First, that the wife had a share, as well of the lands, for her 
dower, as of the goods. 

Secondly, that, in reference to hereditary successions, there 
then seemed to be little difference between lands and goods; for 
this law makes no distinction. 

Thirdly, that there was a kind of settled right of succession, 
with reference to proximity and remoteness of blood, or kin ,—et 
cognationeproximis pro sui cuiquejure . 

Fourthly, that, in reference to children, they all seemed 
TO succeed ALIKE, without any distinction between males and 
females. 

Fifthly, that yet the ancestor might dispose of, by his will, 
as well lands as goods ; which usage seems to have obtained here 
unto the time of Henry II. as will appear hereafter. Vide Gian- 
ville. 

Thirdly, it seems that, until the Conquest, the descent of 
lands was at least to all the sons alike ; and, for aught appears, 
TO ALL THE daughters also : and that there was NO difference 
in the hereditary transmission of lands and goods, at least in re¬ 
ference to the children (a). This appears by the laws of king 
Edward the Confessor, confirmed by king William I. and recited 
in Mr, Lambard, folio 167, as also by Mr. Selden in his notes 


(a) The law of the Saxons on the con¬ 
tinent, (which was probably brought 
over hither, and first altered by the 
law of Canute,) gives an evident pre¬ 
ference of the male to the female sex. 
“ Pater aut mater defuncti filio non 
•• Alias hasreditatem relinauent...Qui 
“ defunctus non filios sea Alias reli- 
“ querit, ad eas omnis hercditas per- 
** tinanL” Tit. 7. sect. 1. 4. It is pos¬ 
sible therefore, in the opinion of Mr. 
justice Blackstone, that this prefer¬ 
ence might be a branch of that imper¬ 
fect system of feuds, which obtained 
here before the Conquest; especially 
as it subsists among the customs of 
gavelkind, and as, in the charter or 
laws of king Henry the First, it is not, 
(like many Norman innovations) given 
up, but rather enforced. The true rea¬ 
son (continues the learned commenta¬ 
tor) of preferring the males must be 
deduced from feudal principles : for, 
by the genuine and original policy of 
that constitution, no female could ever 
succeed to a proper feud, inasmuch as 


they were incapable of performing 
those military services, for the sake 
of which that system was established. 
Blac. Com. 2 v. 214. For the true dis¬ 
tinction between proper and improper 
feuds, see Wright’s Ten. cap. 1. pmuim. 
The succession of all the sons equally 
to the father, was not only the anciest 
feudal law, but, as it should seem, the 
law of England in the time of the Sax¬ 
ons i the rclicks of which remain ia 
the gavelkind of Kent. Snlliv. LecL 
XIV. and see Robinson’s Treat on 
Gavelkind, which is an elaborate dis¬ 
sertation on the origin, antiquity and 
universality of partible descents. The 
author pursues his subject amongst 
the Jews, the Greeks, and the Ro¬ 
mans, afterwards amongst most of the 
modern nations in Europe, and then 
proceeds to inquire into the state of 
our own law oi descents anterior to 
the Conquest. For the etymon of 
gavelkind, and the properties of this 
species of tenure, see Wright’s Ten. 
20T, &c. 
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upon Eadmerus, viz. Lege 36. tit. De Intestatorum Bonis, page. 
184.—“ Si quis intestatus obierit, liberi ejus haereditatem ccqua- 
M liter divident ” (F). 

(F) The laws of our Anglo-Saxon ancestors, directed and regulated the suc¬ 
cession of property, in a manner very agreeable to the natural wishes and de¬ 
sires of mankind. When a father died and left children, they were his heirs, as 
being dearest unto him, and most dependent upon him*. If the children were 
all sons, the possessions of their common parent were equally, or almost equally, 
divided amongst them. If they were all daughters, the division was also equal. 
But when some were sons, and others daughters, it is not certainly known whe¬ 
ther the daughters shared equally with the sons or not, in the most ancient times. 
By the laws of the Saxons on the continent, daughters did not share equally 
with sons; and this, it is probable, was also the law of those who settled in this 
iriandf; though the law of Canute seems to make no distinction between sons 
and daughtersBy the laws of Wales in the tenth century, a daughter re¬ 
ceived only half the proportion which a son inherited of the father’s possessions}. 
When a man at his death had no children, his nearest relations were his heirs; 
which are thus described : 44 If any one die without children, if his father and 
44 mother be alive, they shall be his heirs; if his father and mother are dead, 
44 his brothers and sisters shall be his heirs ; but if he hath no brothers or sisters, 
44 the brothers and sisters of his father and mother shall be his heirs ; and so on 
44 to the fifth degree, according to proximity of blood||.” When none appeared 
to claim a succession, or when they could not make good their claim, the whole 
fell to the king. Such were the laws of succession, among our Anglo-Saxon 
ancestors; different in several respects from those which are observed at pre¬ 
sent, and which were introduced, with many other feudal customs, after the 
Norman Conquest. 

Though these rules of succession seem agreeable to the most natural feelings 
of the human heart, yet it might often happen, that persons who had no children, 
or very near relations, might w ish to dispose of their possessions, to others than 
those who were pointed out by the law. But this the ancient Germans could not 
do, because they were strangers to the use of wills and testaments; as pro¬ 
bably the Anglo-Saxons were, at their first settlement in this island!. Those 
German and northern nations, however, who abandoned their native soils, and 
founded kingdoms in Italy, France, Spain and Britain, soon became acquainted 
with, and adopted this method of conveying their estates, which they found 
practised by the Romans, and other inhabitants of these countries. After the con- 
rersion of these nations to Christianity, they were instructed and encouraged in this 
mode of eluding the strict laws of succession, and conveying their estates by will, 
lor very obvious reasons. Accordingly, we may observe, that the most ancient 
Anglo-Saxon testaments, which have been preserved and published, are agreeable 
to the Roman forms, and contain very valuable legacies to the Church, for the 
benefit of the souls of the testators, and of their ancestors* *. The method of dis- 

brog. p. 460. Wilkins’ Leges Saxon. 

p. ¥66. 

f Tacit, de Mor. Germ. c. ¥0. 

•• Hickcsti dbsertatio epistolary, p. 
50—63. 


• Tacit, de Mor. Germ. c. 20. 
t Lindenbrog. p. 476. 
t Wilkins’ Leges Saxon, p. 144. 

§ Leges Walliae, p . 88, 

1 Tacit, de Mor. Germ. c. 20. Linden- 
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Bat this equal division of inheritances among all the children 
was found to be very inconvenient. For, 

First, it weakened the strength of the kingdom; for by fre¬ 
quent parcelling and subdividing of inheritances, in process of 
time they became so divided and crumbled, that there were few 
persons of able estates left to undergo public charges and 
offices. 

Secondly, it did by degrees bring the inhabitants to a low 
kind of country living: and FAMILIES WERE BROKEN. And the 
younger sons, which, had they not had those little parcels of 

poring Of their possessions by will, agreeable to their inclinations, and for the 
good of their souls, which was Brat adopted by kings and great men, soon be¬ 
came so common, and so fatal to the interests of legal heirs, that it waa found 
necessary to lay it under some restraints by positive laws. By a law of Alfred 
the Great, all persons were restrained from alienating from their natural and 
legal heirs, estates which bad descended to them from their ancestors, if the 
first purchasers had directed either in writing, or before credible witnesses, that 
the estates should remain in the family, and descend to their posterity; which 
sufficiently proves, that entails are very far from being novelties in the i&ws af 
England*. A man who had children, was prohibited, by the laws of Wales, 
from leaving any legacies from his children, except a mortuary to the Church, 
or a sum of money for the payment of his debtsf. But as the ignorance and 
superstition of the people, the influence and avarice of the clergy increased,— 
entails, and all other legal restraints, whieh had been contrived to prevent men 
from ruining their families to enricli the Church, were removed, and every 
man was encouraged to leave as much to the Church as possible. “ The 
44 thirteenth cause,’’ says Muratori, “ of the great riches of the Church, wti 
44 the pious manners of those ancient times, when Fathers and Councils ear¬ 
nestly exhorted all Christians to give, or at least to leave by their testaments, a 
44 great proportion of their estates for the redemption of their souls ; and those 
44 good men who complied with these exhortations, were said to have made 
44 Christ one of their heirs. By degrees, there was hardly any man died, vith- 
44 out leaving a considerable legacy to the Church ; and if auy person neglected 

to make a will and do this, he was esteened an impious wretch, who had so 
44 concern for the salvation of his soul, and his memory was infamous. To wipe 
44 off this infamy, it insensibly became a custom for the bishop to make wilb 
44 for all who died intestate in his diocese, and to leave as much to the Church, 
44 as the persons themselves should have done, if they had made wills. This 
44 good office (as I imagine) was at first done with the consent, and perhaps at 
44 the request, of the heirs of the deceased ; but in process of time it became 
44 an established custom, and acquired the force of a law, particularly in Eng- 
44 land J. n Is it possible, that presumption on the one band, and simplicity uo 
the other, could be carried to a greater height § ? 

* Wilkiiu’ Leges Saxon, p. 43. 

t Leges Wallue, p. 7(i. 


; Murator. Anliq, t. 5. p. 654. 
$ Hen. JiLt. v, 263. acq. 
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land to apply themselves to, would have betaken themselves to 
trades, or to civil or military, or ecclesiastical employments (a), 
neglecting those opportunities, wholly applied themselves to those 
small divisions of lands; whereby they neglected the opportuni¬ 
ties of greater advantage, of enriching themselves and the 
kingdom. 

And therefore king William I. having by his accession to the 
crown, gotten into his hands, the possessions and demesnes of the 
crown, and also very many and great possessions of those that 
opposed him, or adhered to Harold,—disposed of those lands, or 
great part of them, to his countrymen, and others that adhered to 
him ; and reserved certain honorary tenures, either by baronage, 
or in knight’s service, or grand seijeancy (6), for the defence 
OF THE kingdom ; and possibly also even at the desire of many 
of die owners, changed their former tenures iuto knight’s service* 
Which INTRODUCTION of new tenures, was nevertheless not 
done without consent op parliament; as appears by the 
additional laws before mentioned; which king William made by 
advice of parliament, mentioned by Mr. Selden in his notes on 
Eadmerus, page 191, amongst which this was one, viz. 

“Statuimus etiam & firmiter preecipimus ut omnes comites 
94 barones milites & servientes 8c universi liberi homines totius 

regni nostri habeant & teneant se semper in armis & in equis at 
44 decet & oportet, & quod sint semper prompti & bene parati ad 
44 servitium suum integrum nobis explendendum 8c peragendum, 
44 cum semper opus fuerit, secundum quod nobis de feodis debent 
4i & tenentur tenements suis de jure facere 8c sicut illis statuimus 
44 per commune concilium totius regni nostri, et illis dedimus & 
44 concessimus in feodo jure hmreditario.” 

Whereby it spears, that there were two kinds of military pro¬ 
vision* ; one that was set npon all freeholds by common consent 
of parliament, and which was usually called ASS1SA armorum; 
mad another that was conventional, and by tenure, upon the 
SNFBUDATIOK of the TENANT, and which was usually called 
knight’s service; and sometimes royal, sometimes foreign service, 
aid sometimes servitium lorica. 

(a) These reasons occasioned an dition the feoda! constitution was esta- 
alraost total change in the method of blished in England by William tbe 
feodal inheritances abroad; so that Conqueror. Blac. Cora. S v. 216. 
the eldest male began universally to (b) See Wright's Tenures, Suliiv. 
succeed to the whole of the lands in Lect. and note (K) on chapter v, 
all military tenures; and in this con- 
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And hence it came to pass, that not only by the customs of 
Normandy, bat also according to the customs of other countries, 
those honorary fees, or infeadations, became descendible to 
the eldest, and not to all the males. And hence also it is, 
that in KenL—(where the custom of all the males taking by 
descent generally prevails, and who pretend a concession of all 
their customs by the Conquerer, to obtain a submission to his 
government, according to that romantic story of their moving 
wood)—even in Kent itself, those ancient tenements or fees 
that are held anciently by knight's service, are descendible 
to the eldest son ; as Mr. Lambard has observed to my hands, 
in his Perambulation, page 533, 553. out of 9 Hen. III. Fits. 
Prescription, 63. 26 Hen. VIII. 5 and the statute of 31 Hen. Vlll. 
cap. 3. And yet even in Kent, if gavelkind lands escheat, or 
come to the crown by attainder or dissolution of monasteries, and 
be granted to be held by knight's service, or per baronium ,— the 
customary descent is not changed ; neither can it be, but by act 
of parliament; for it is a custom fixed to the land. 

But those honorary infeudations made in ancient times, espe¬ 
cially shortly after the Conquest, did SILENTLY AND SUDDBNLY 
ASSUME THE RULE OF DESCENTS TO THE ELDEST, and accord¬ 
ingly held it. And so, although possibly there were no acts of 
parliament of those elder times, at least none that are now knowa 
of, for altering the ancienf course of descents from all the sons, to 
the eldest, yet the use of the neighbouring country might intro¬ 
duce the same usage here, as to those honorary possessions. 

And because those honorary infeudations were many, and 
scattered almost through all the kingdom, in a little time they 
introduced A parity, in the succession of lands of OTHBK 
tenures; as socages, valvasories, &c. So that without question, 
BY little and little, almost generally in all counties of En¬ 
gland, (except Kent, who were most tenacious of their old cus¬ 
toms , in which they gloried;—and some particular feuds and 
places where a contrary usage prevailed,) the generality of descents 
or successions, by little and little, AS WELL of socage LANDS 
as knight’s service, went to the eldest son, (a) according to 
the declaration of king Edward I. in the statute of Wales above 
mentioned ; as will more fully appear by what follows. 
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In the time of Henry I.—os we find by his seventieth law, it 
seems that the whole land did NOT descend to the eldest son, but 
began to look a little that way, viz. pkimum patris FEUDUM 
PRIMOGBN1TLS filius habeat. And as to collateral destents, 
that law determines thus. “ Si quis sine liberis decesserit pater 
** ant mater ejus in hrereditatem succedat, vel frater vel soror si 
“ pater & mater desint; si nec hos, habeat soror patris vel matris, 
tc & deinceps in quintum geniculum; qui cum propinquiores in 
11 parentela sint hsereditario jure succedant; & dum virilis sexus 
“ extiterit & haereditas ab inde sit, foeminea non haereditetur” (a). 

By this law it seems to appear; 

First, the eldest son, though he had jus primogeniture, the 
principal fee of his fathers land, yet he had not all the land. 

Secondly, that for want of children, the father or mother 
inherited before the brother or sister. 

Thirdly, that for want of children, and father, mother, brother, 
and sister, the land descended to the uncles and aunts to the 
FIFTH GENERATION. 

Fourthly* that in successions collateral, proximity of blood 
was preferred. 

Fifthly, that the male was preferred before the female, i. e. 
the father’s line was preferred before the mother’s, unless thb 
LAND DESCENDED from the mother, and then the mother’s 
line was preferred. 

How this law was observed in the interval between Henry the 
First and Henry the Second, we can give no account of. But 
the next period that we come to is, the time of Henry II. wherein 
Glanville gives us an account how the law stood at that time. 
Vide Glanville, lib. 7. Wherein, notwithstanding it will appear, 
that there was some uncertainty and unsettledness in 
thb business of DESCENTS, or hereditary successions, though 
it was much better polished then formerly, the rules then of suc¬ 
cession were either in reference to goods, or lands. 

As to goods, one third part thereof went to the wife, another 
third part went to the children, and the other third was left to the 
disposition of the testator. But if he had no wife, then a moiety 
went to the children, and the other moiety was at the deceased’s 
disposal. And the like rule if he had left a wife, but no children. 
Glanv. lib. 2. cap. 29. et lib. 7. cap. 5 (&). 

(«) See cap. vii. and Larobard, ut (b) As to the distribution of intes- 
uipra. tales effects as now established in tilfx 

H h 
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Bat as to the success ion of lands, the rales are these. 

First, if the lands were knight's service, they generally 
went to the eldest son ; and in case of no sons, then to ALL 
the daughters; and in case of no children, then to the eldest 
brother. 

Secondly, if the lands were socage, they descended to all 
the sons to be divided; (a) SI FUERIT SOCCAGtUM ET ID ANTl- 
quitus divisum. Only the chief house was to be alloted to the 
purparty of the eldest, and a compensation made to the rest in 
lieu thereof .— 44 Si vero non fuerit antiquitus divisum, tunc primo- 
44 genitus secundum quorundam consuetudinem totam haeredi totem 
44 obtinebit, secundum autem quorundam consuetudinem post- 
“ natus filius hieres est.” Glanville, lib. 7. cap. 8. So that 
although custom directed the descent variously, either to the 
eldest, or youngest, or to ALL the sons, yet it seems that at this 
time, jus commune , or common right, spoke for the eldest SON 
To be heir, no custom intervening to the contrary. 

Thirdly, as the son or daughter, so their children, in injim- 
turn , are preferred in the descent, before the collateral line, or 
uncles. 

Fourthly, but if a man had two sons, and the eldest son died 
in the life-time of his father, having ISSUE a son or daughter, 
and then the father dies; it was then controverted, whether 
the son or nephew should succeed to the father; though THE 
Better opinion seems to be for the nephew. Glanvil. lib. 7. 
cap. 3. 

Fifthly, a bastard could not inherit. Glanv. lib. 7. cap. 13, 
or 17. And although by the canon or civil law, if A . have a ton 
BORN of B. BEFORE marriage, and after A. marries B .— THIS 
son shall be legitimate and heritable; yet according to 
the laws of England then, and ever since used, he was not heri¬ 
table. Glanvil. lib. 7. cap. 15. 

Sixthly, in case the purchaser died without issue, the land de¬ 
scended to the brothers; and for want of brothers, to the sisters; 


kingdom, see 22 aud 23 Car. 2. c. 10. 
1 Jac. 2. c. 17. Blac. Coin. 2 v. 515. 
4 t. 408,424, 439. aud a chart illustra¬ 
tive of the subject, published by Mr. 
Ed. Parker. 

(a) It is mentioned in the Mirror, 
as a part of our ancient constitution, 
that knights fees should descend to the 


eldest son, and socage fees should be 

S artible amorg the male children, 
lir. c. 1. sect. 3. and Lord Lyt. Hi*. 
Hen. II. For the definition of » 
knight’s fee, see Sulliv. Leet. pa. 188. 
As to socage, see Somner’s Treat, of 
Gavel. 133, 141. Wright’s Ten. 143. 
and Blac. Com. 2 ▼. 79. 4 ▼. 419. 
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and for want of them, to the children of the brothers or sisters; 
and for want of them, to the uncles; and so onward according 
to THS rules OF descents AT THIS day : and the father or 
mother were NOT to inherit to the son, but the brothers or uncles, 
and their children. Glanv. lib. 7. cap. 1 & 4. 

And it seems, that in all things else, the rules of descents, in 
reference to the collateral line, were much the same as now. 
As namely, that if lands descended of the part of the father, it 
•hould not resort to the part of the mother, or i converso (a). 
Bat in the case of purchasers for want of heirs of the part of 
the father, it resorted to the line of the mother. And 
the nearer and more worthy of blood were preferred. So that if 
there were any of the part of the father, though never so far dis¬ 
tant, it hindered the descent to the line of the mother, though 
much nearer. 

But in those times it seems there were two impediments of 
descents, or hereditary successions, which do not now ob¬ 
tain, viz. 

First, leprosy; if so adjudged by sentence of the Church. 
This indeed, I find not in Glanville; but I find it pleaded and 
allowed in the time of king John; and thereupon the land was 
adjudged from the leprous brother, to the sister. Pasch, 4 Jo* 
hennis (6). 

Secondly, there was another curiosity in law, and it was won¬ 
derful to see how much and how long it prevailed. For we find 
it in use in Glanville, who wrote temp. Henry II.—(c) in Bracton, 
temp. Henry III.—in Fleta, temp. Edward I. and in the broken 
year of 13 Edward I. Fitzh. Avowry, 235.—“ Nemo potest esse tenens 
** St do minus, A* homagium repellit perquisitum.” —And therefore if 
there had been three brothers, and the eldest brother had enfeoffed 
the second, reserving homage, — and received homage, 
and then the second had died without issue ;—the land should 

(«) But the line of descent may be upon re-payment of the principal and 
broken;—as, for instance, one seised in interest, surrendered again to the mort- 
fee of a copyhold of inheritance by de- gagor.—it was held that the line of de¬ 
scent, ex parte malerna , surrendered scent was thereby broken, and that the 
the same to the use of himself for life, estate descended to the paternal heir. 
remainder to such persons and for such Harman v. Morgan, 7T. U. 103. Ho 
estates as be should- by deed or will, a feoffment and refeoffment break the 
attested by three witnesses, appoint,— line of descent. Id. 106. 
remainder in default of appointment, (0) See ante 305, post 317. 
to himself to fee;—after which he (r) His treatise De Legibua Anglic, 
made a mortgage, and surrendered to was composed about 11$0. 
the use of the mortgagee in fee, who, 
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hare descended to the youngest brother, and not to the eldest 
brother, quia homagium repellit perq nisi turn , as it is here said: for 
he could not pay homage to himself. Vide for this, Bracton, lib. 2. 
cap. 30. Glanvil. lib. 7. cap. 1. Fleta, lib. 6. cap. 1. 

But at this day the law is altered, and so it has been, for 
aught I can find, ever since 13 Edw.I.—Indeed, it is antiquated 
rather than altered, and the fancy upon which it was grounded has 
appeared trivial. For if the eldest son enfeoff the second, reserv¬ 
ing homage, and that homage paid, and then the second son dies 
without issue, it will descend to the eldest AS heir, and the seig¬ 
niory is extinct. It might indeed have had some colour of reason 
to have examined, “ whether he might not have waived thede- 
“ scent, in case his services had been more beneficial than the 
“ land.”—But there could be little reason from thence to exclude 
him from the succession. I shall mention no more of this impedi¬ 
ment, nor of that of leprosy, for that they both are vanished and 
antiquated long since. As the law now is, neither op these 

ARE ANY IMPEDIMENT OP DESCENTS. 

And now, passing over the time of king John and Richard I. 
—because I find nothing of moment therein on this head ; unless 
the usurpation of king John upon his eldest brother’s son, which 
he would fain have justified, by introducing a law of preferring 
the younger son before the nephew, descended from the elder 
brother: but this pretension could no way justify his usurpation, 
as has been already shewn in the time of Henry II. (a)—next, I 
come to the time of Henry III. in whose time the tractate of 
Bracton was written. And thereby (in lib. 2. cap. 30. &31. and 
lib. 5.) it appears, that there is so little variance, as to point of 
descents, between the law as it was taken when Bracton wrote, 
and the law as afterwards taken in Edward the First’s time, when 
Britton and Fleta wrote, that there is very little difference between 
them; as may easily appear by comparing Bracton ubi supra , & 
Fleta, lib. 5. cap. 9. lib. 6. cap. 1, 2. The latter seem to be only 
transcripts, or abstracts of the former. Wherefore I shall set 
down the substance of what both say, and thereby it will appear, 
that the rules of descents in Henry the Third, and Edward the 
First’s time, were very much one. 

First, at this time, the law seems to be unquestionably SETTLED, 
that the eldest son was, of common right, heir, not only in 

(«) Ante page 305. See Blac. Cora. 2 v. 220. Sulliv. Lect. xxxvk 
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bases of knight service lands, but also of socage lands ; unless 
there were a special custom to the contrary, as in Kent and some 
other places. And so that point of the common law was fully 
settled (a). 

Secondly, that all the descendants, in infinitum , from any person 
that had been heir, if living, were inheritable jure represen¬ 
tation IS ; as the descendants of the son, of the brother, of the 
uncle, &c. And also, 

Thirdly, that the eldest son dying in the life-time of the father, 
HI8 son, or issue, was to have the preference AS heir, to the 
father, before the younger brother; and so the doubt in Glanville’s 
time was settled. Glanvil. lib. 7. cap. 3. “ Cum quis autem mo- 

riatur habens filium postnatum, & ex primogenito filio pnemortuo 
“ nepotem, magna quidem juris dubitatio solet esse uter illorum 
44 preferendus sit alii in ilia successioni, scilicet, utrum filius aut 
144 nepos % n 

Fourthly, the father or grandfather could not by law inherit 
IMMEDIATELY to the son. 

Fifthly, leprosy, though it were an exception to a plaintiff, 
because he ought not to converse in the courts of law, (as Brac- 
ton, lib. 5. cap. 20.) yet we no where find it to be an impediment of 
* descent (A • 

So that, upon the whole matter, for any thing I can observe in 
them, the rules of descents then stood settled in all points, as 
they are at this day ; except some few matters, which yet 
were soon after settled, as they now stand, viz. 

First, that impediment or hindrance of a descent from him that 
did homage, to him that received it, seems to have been yet in 
ose ; at least till 13 Edw. I. and in Fleta’s time, for HE puts the 
case and admits it. 

Secondly, whereas both Bractoti and Fleta agree, that HALF 
BLOOD to him that is a purchaser, is an impediment of a de¬ 
scent ; yet in the case of a descent from the common ancestor, 
half blood is no impediment. As for instance— A . has issue B. 
a son and C. a daughter by one venter, and D. a son by another 
venter: if B. purchases in fee and dies without issue, it shall de¬ 
scend to the sister, and not to the brother of the half blood. But 

( 4 ) Black. Com. 2 v. 215. did not incur a forfeiture ;—the raia- 

(5) Hale, however should seem to forluuc did not operate as a crime, 
tay the contrary, ante 305. and 315. Brae. I. 5. c.20. Sec Fitzherbert, on 
But whether leprosy, were or were the writ “ de leproso amovendo,”— 
not, an impediment to a descent, yet it 234. D. 
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if the land had descended from A. to B. and he had entered and 
died without issue, it was a doubt in Bracton and Britton's time, 
whether it should go to the younger son, or to the daughter ? But 
the law is since settled, that in both cases it descends To 
THE daughter :—“ et seisina facit stipitem & primum gradum. 
Et possessio fratris de feodo simplici facit sororum esse hmredem.” 

Thus upon the whole it seems, that abating those small and in¬ 
considerable variances, the states and rules of descents as they 
stood in the time of Henry the Third, or at least in the time of 
Edward the First, were reduced to their full complement and per¬ 
fection; and vary nothing considerably from what they are at 
this day, and have continued ever since that time, (a) 

I shall therefore set down the state and rule of descents in PEE- 
SIMPLE, as it stands at this day; without meddling with particular 
limitations of entails of estates, which vary the course of de¬ 
scents, in some cases, from the common rules of descents, or here¬ 
ditary successions. And herein we shall see what the law has been 
and continued, touching the same, ever since Bracton’s time, who 
wrote in the time of Henry the Third, now above four hundred 
years since; and by that we shall see what alterations the succes¬ 
sion of time has made therein. 

And now to give a short scheme of the rules of descents, or 
hereditary successions, of the lands of subjects, as the LAW 
STANDS at this day, and has stood for above four hundred 
years past, viz. 

AH possible hereditary successions may be distinguished into 
these three kinds ; viz. either, 

First, in the descending line, as from father to son or daughter, 
nephew or niece, i. e. grandson or granddaughter. Or, 

Secondly, in the collateral line, as from brother to brother, or 
sister, and so to brother and sisters children. Or, 

Thirdly, in an ascending line, either direct, as from son to 
father, or grandfather, (which is not admitted by the law of 
England ;(G) or in the transversal line, as to the uncle or aunt, 

(«) If an estate pur autre n>, be li- according to the statute of frauds. 80 
mited in trust for a man, bis heirs, cx- Car.2. c 3. But there can be no grarn/ 
ecu tors, administrators, nnd assigns, occupancy of a copyhold, because the 
and be not devised, it descends to the freehold is always in the lord. 4T. K. 
heir, as a special occnpant, chargeable 829. 7 T. R. 186. 5T. R. 571. 

((3) The reasons given for excluding lineal ascent arc first, that fathers and 
mothers are not of the blood of their children ; secondly, that the exclusion 
is agreeable to the Jewish law, as prescribed to Moses by God himself t and 
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great-uncle or great-aunt, &c. And because this line is again 
divided into the line of the father, or the line of the mother; this 

thirdly, that it tends to avoid confusion and diversity of opinions in the case 
of descents, of which the allowance of lineal ascension by the civil law is said 
to be the occasion. 3 Co. 40, Ratcliff’s case. Sir Edward Coke himself con¬ 
troverts the first of these reasons, by the words of Littleton in c. 1. sect. 3;* 
and by the case of administration, in which the father or mother is preferred 
as nearat of blood to their children ; and also by the case of a remainder to the 
sons nearest of bloody under which description the father is entitled to take by 
purchase. But as to the two other reasons, Coke rather appears to adopt 
them. However, neither of them seem satisfactory. The inference from God’s 
precept to Moses is unwarranted, unless it can he shewn, that it was promul¬ 
gated as a law for mankind in general, instead of being, like many other parts 
of the Mosaical law, a rule for the direction of the Jewish nation only. Be¬ 
sides, by the Jewish law, the father did succeed to the son in exclusion of hit 
brothers, unless one of them married the widow of the deceased, and raised 
up seed to him. See Blackstonc’s Law Tracts, v. 1. p. 182, ocL ed. aud Se!d. 
dc Success. Ebreor. c. 12. there cited. The argument from the supposed con¬ 
fusion and uncertainly which might arise, if lineal ascent should be permitted, 
is not less liable to objection; because lineal ascent might be governed by the 
same rules as lineal descent; and what is the difference between the two, that 
should create more confusion and uncertainty in the one case than in the 
other ? Our modern writers account for our disallowance of lineal ascent in a 
very different way ; and, according to them, it in a great measure originated 
from the nature of ancient feudal grants, which, like estates tail, being con¬ 
fined to the first feudatory and bis descendants, necessarily excluded his father 
and mother, and all paramount to them, and also his collateral relations. How 
this rule in practice became extended, so as to exclude lineal ascent univer- 
tatty, without confining it to the cases to which the feudal reason for the rule 
is applicable, and yet at the same time is so construed, as to let in all collateral 
relations, and even the father himself collaterally, and by the medium of 
others, is not now very easy to explain ; though even this has been attempted. 
See Wright’s Tenures 180. and Blackstone’s Law Tracts, v. 1. p. 183. oct. ed. 
See also a learned note on the subject, iu Littleton, avec Observat. par M . 
Houard. This edition of Littleton is in 2 vol. quarto, and was published at 
Rouen in 1T66.—Hargrave’s edit, of Co. Lit. note 1. p. 11. 

Bracton gives the following quaint reason for the exclusion of lineal ascent— 
“ Descendit itaque jus quasi ponderosura quod cadcns deorsum recta linca vel 
41 transversal!, et nunquam reascend it, &c.” + This reason is also adopted by 
Sir Edward Coke4 Hence in the opinion of our ancient lawyers, the descent 
of lands was regulated according to the laws of gravitation. This reason has 
been long since exploded ; and others, which have been drawn from the history 
of the rule itself, from the principles of the feudal system, are now admitted, 
as conclusive, on the snbjcct. For which see Wright’s Ten. 180. Sulliv. Lect. 
ziv. Blac. Com. 2 v. 203. and Hallara’s View of Mid. Ages. The Saxons were 


• Co. Lit. ll. a. b. 


tUc. 22. 


t 1 Inst. 11 a. 
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transverse ascending succession, i* either in the line of 
the father, grandfather, &c. on the blood of the father; or 
in the line of the mother, grandmother, &c. on the blood of 
the mother. The former are called agkati, the latter 
coon ati. I shall therefore Bet down a scheme of pedigrees, as 
high as great-grandfather and great-grandmothers grand-sires, 
and as low as great grand-child; which nevertheless will be 
applicable to more remote successions with a little 
variation; and will explain the whole nature of descents, or here¬ 
ditary successions. 

This pedigree, with its application, will give a plain account 
of all hereditary successions, under their several cases and limi¬ 
tations, as will appear by the following rules ; taking our mark, 
or epoclia, from the FATHER and MOTHER. 

But first, I shall premise certain general rules, which wiH 
direct us much in the course of descents, as they stand here in 
England, viz. 

First, in descents, the law prefers the worthiest op 
BLOOD, (fl) As, 

1st, In all descents immediate the male is preferred before 

(a) Or, in other words, sons are ad- A. and (in case of his death without 
mitted before daughters.—As, if Caius issue) then B. shall be admitted to the 
hath two sons, A. and B. and two succssion, in preference to both the 
daughters, C. and D. and dies ;—first daughters. Blac. Com, 2 ?. 213. 

perpetually loading descents with services, and of consequence were led to direct 
those descents, where those services were likely to be maintained with the 
greatest vigour and advantage : this is the fairest reason, and looks likely to be 
the true oue, why the father cannot succeed (in this kingdom) into the landed 
estate of liis son ; because he cannot be supposed in a condition to perform the 
service that is expected from it*. “ In prohibiting the lineal ascent, the com* 
“ mon law,” says Sir Edward Coke, “ is assisted with the law of the Twelve 
“ Tables.” t See Table 5, 1. de successions ab intestate. But neither in this, 
nor in any other part of the Twelve Tables, do I see (adds Mr. Hargrave, in hif 
comment on Coke) any thing to exclude lineal ascent; and as 1 have not met 
with any book on the Roman law, in which such exclusion is mentioned, 1 con¬ 
clude, that Coke is mistaken in bis idea of our law s conforming to the law of 
the Twelve Tables. The mother was indeed excluded; but it was not because 
the law of the Twelve Tables did not permit lineal ascent , but ou account of her 
sex, that law preferring the agnail, or those related through males, and exclud¬ 
ing the cognali , or those related through females. See 3 Inst. 3. Princ. and 
liarg. note 2. on Co. Lit. 11. a. 


Tay. Bern, Civ. Law, 544* 


♦ 1 Inst. 11. b. 
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younger brother ; because though the femaie be less worthy than 
the male, yet she stands in right of representation of the eldest 
brother, who was more worthy than the younger (a). And upon this 
account it is. 

Thirdly, That if a man hare two daughters, and the eldest 
dies in the life of the father, leaving six daughters, and then the 
father dies; the youngest daughter shall hays am 

EQUAL SHARE WITH THE OTHER SIX DAUGHTERS; beOttlSS 
they stand in representation and stead of their mother, who ooald 
have have had but a moiety. 

. Fourthly, that by the law of England, without a special custom 
to the contrary, THE eldest son, or brother, or uncle, EXCLUDES 
THE younger. And the males in an equal degree do not all 
inherit. But all the daughters, whether by the same or 
divers venters, do inherit together to the father.— 
And all the sisters, by the same venter, do inherit to tbs 
brother (a). 

Fifthly, that THE LAST ACTUAL SEISIN IN ANY ANCESTOR, 
MAKES HIM, AS IT WERE, THE ROOT OF THE DESCENT, 
equally to many intents, as if he had been a purchaser: and there* 
fore he that cannot, according to the rules of descents, derive bis 
succession from him that was last actually seised, though he might 
have derived it from some precedent ancestor, shall not inhe¬ 
rit (6). And hence it is, that where lands descend to the eldest 
son from the father, and the son enters and dies without issue; his 
sister of the whole blood shall inherit as heir to the brother, and 
not the younger son of the half blood ; because he cannot be 


(7) And these representatives take 
neither more nor less, but just so 
much as their principals would have 
done.—This taking by representation 
is called succession in stirpes, accord¬ 
ing to the roots; since all the branches 
inherit the same share that their root, 
whom they represent, would have 
done. Blac. Com. 2 v. 217. The Jew¬ 
ish succession was after the same man¬ 
ner.—Seld. tie Succ. Ebr. c. 1.— 
Though the Roman somewhat differ¬ 
ed.—Nov. 110. c.3. Inst. 3. 1. 6. But 
see particularly Blac. Cora. 2 v. 218. 

(«) As if Caius hath two sous A. 
and Bi and two daughters C, and D . 
and dies ; — A. his eldest son shall alone 
succeed to hir estate, m exclusion of 


B. the second son and both the daugh¬ 
ters: but, if both the sons die with¬ 
out issue before the father, the daugh¬ 
ters C. and D. shall both inherit the 
estate, as coparceners. Lit. Sec. 5. As 
to this right of primogeniture ia 
males, see Blac. Cora. 2 v. 214. 

(4) “ A man (saith sir Edward Cuke) 
that claimeth as heir in fee-simple, to 
auie man by descent, most make him¬ 
self heir to him that was last seised of 
the actual! freehold and inheritance.” 
1 Inst. II. b. See also 8 Co. S6. a# 
where 11 Hen. IV. 11. and 40 B. 111.9. 
are cited to prove this doctrine. And 

1 Inst. 14. b. 15. b. W. Jo. 36 U Blac. 
Law Tr. oct. v. 1. ISO. and Blac. Com. 

2 v. 208 to 212. 227* 228. 
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hair, in the brother of the half blood (c). Bat if the eldest son had 
survived the father, and died before bntry, the youngest son 
should inherit, AS HEIR TO THE FATHER, and not the sister; be¬ 
cause he is heir to .the father, who was last actually seised. 
And hence it is, that though the uncle is preferred before the 
father, in descents to the son; yet if the unde enter after the 
death of the son, and die without issue, the father shall inherit to 
the uncle, quia seisina facit stipitbm. 

Sixthly, that WHOSOEVER DERIVES A title to any land, must 
BE OF THE BLOOD TO HIM THAT FIRST PURCHASED IT (d). And 
this is the reason why, if the son PURCHASE lands and dies with¬ 
out issue, it shall descend to the heirs of the part of THE FATHER • 
and if he has none*. then to the heirs on the part of the mother: 
because though the son has both the blood of the father and of the 
mother in him, yet he is of the whole blood of the mother, and 
die consanguinity of the mother are CONSANGUINEI COGNATI 
of the son (e). 

And of the other side, if the father had purchased lands, and it 
had DESCENDED to the son, and the son had died without issue, 
and without any heir of the part OF THE FATHER, —it should 
NEVER have descended in the line of the MOTHER, but escheated. 
For though the consanguinei of the mother were the consan - 
guinei of the son, yet they were not of consanguinity TO THE 
FATHER, who was THE PURCHASER. But if there had been 
none of the blood of the grandfather, yet it might have re* 
sorted to the line of the GRANDMOTHER; because her consan- 
gtsinei were as well of the blood of the father, as the mother’s 
consanguinity is of the blood of the son. Consequently also, if the 
GRANDFATHER had purchased lands, and THEY HAD DESCENDED 
to the father, and from him to the son; if the son had entered and 
died without issue, His father's brothers, or sisters, or their de- 


(c) See note (x). 

(4) The first purchaser, perquisitor , 
is he who first acquired the estate to 
his family, whether by sale, gift,.or 
any other mode, except only that of 
descent. 

(*) Lit Sec. 4. passim, and Co. Lit. 
12. a. with Hargrave's notes.—For an 
explication of the principle which go¬ 
verns this rule of descents, see Blac. 
Com. 8 v. 880 to 883. Sir Edw. Coke, 
in 1 Inst. 13. a. says, “ When lands 


descend from the part of the father, 
the heires of the part of the mother 
shall never inherit.”—But if the eldest 
son ruaciiAixs land, and it descends 
to the youngest son, and he dies with¬ 
out heir of the part of the father, it 
shall descend to the heir on the part 
of the mother, because they have 
one and the same mother.'* Harg. n. 
5. on Co. Lit. IS. a. He citea Hal. 
MSS.—Rut see post, the sixth rale of 
transversal ascending descents. 
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scendants ; or, for want of them, his great-grandfather's brothers, 
or sisters, or their descendants ; or, for want of them, ANY OP 
THE CONSANGUINITY OF THE GREAT-GRANDFATHER, or brothers 
or sisters of the great-grandmother, or their descendants, 
might have inherited. For the CONSANGUINITY OP THE 
GREAT-GRANDMOTHER WAS THE CONSANGUINITY OP THE GRAND' 
FATHER. But none of the line of the mother, or grandmother, vis. 
the grandfather’s wife, should have inherited, for that they were 
not of the blood of the first purchaser. And the same nde, i 
converso , holds in purchases of the line of the mother, or grand¬ 
mother. They shall always keep in the SAME line that the first 
purchaser settled them in. 

But it is not necessary, that he that inherits be always heir TO 
THE PURCHASER. It is sufficient if he be of His BLOOD, and HEIR 
to HIM that was LAST SEISED. The father purchases lands which 
descended to the son, who dies without issue, they shall never 
descend to the heir of the part of the son’s MOTHER. But if the 
son’s GRANDMOTHER has a brother, and the son’s great-grand¬ 
mother hath a brother, and there are no other kindred, they 
shall descend to the grand-mother’s brother. Andyet,if 
the father had died without issue, his grandmother’s brother 
should have been preferred before his mother’s brother; because the 
former was heir op tiie part of his father, though a female, 
and the latter was only heir of the part of his mother. Bat where 
the son is once seised, and dies without issue. His GRANDMO¬ 
THER'S BROTHER IS TO HIM HEIR OF THE PART OF HIS FATHER; 
and being nearer than his great-grandmother’s brother, is prefer¬ 
red in the descent. 

But note, this is always intended so long as the line of descent 
is not broken. For if the son ALIEN those lands, and then 
REPURCHASE them again in FEE ; then the rnles of descents are to 
be observed, as if he were the original PURCHASER ; and as if it 
had been in the line of the father or mother. 

Seventhly, in all successions, as well in the line descending, 
transversal, or ascending, the line that is first derived 

PROM A MALE ROOT, HAS ALWAYS THE PREFERENCE. 

Instances whereof in the line descnding, &c. viz. 

A . has issue two sons, B. and C.— B. has issue a son and s 
daughter, D. and E.—/). the son, has issue a daughter F .—and 
E. the daughter, has issue a son G. —Neither C. nor any of his 
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descendants, shall inherit, so long as there are ant descendant* 
6dm J>. and £.— and neither E. tike daughter, nor any of her 
descendants, shall inherit, so long as there are ant descendants 
from D. the son, whether they be male or female. 

080 in descents collateral, as brothers and sisters; the same 
instances applied thereto, evidence the same conclusions* 

But in successions in the line ascending, there must be a 
fuller explication; because it is darker and more obscure. I shall 
therefore set forth the whole method of transversal ascend- 
1 no descents, under the eight ensuing rules, viz.— 

First, if the son purchases lands in fee-simple, and dies without 
ianie, those of the male line ascending, us$ue infinitum, shall 
be;preferred in the descent, aocordino to their proximity 
or i degree to the son; and therefore, the father's brothers 
and sisters, and their descendants, shall be preferred before the 
brothers of the grandfather and their descendants. And if the fa¬ 
ther had no brothers nor sisters, the grandfather’s brothers and 
their descendants, and for want of brothers, his sisters and their 
descendants, shall be preferred before the brothers of the great¬ 
grandfather. For although by the law of England the father or 
grandfather cannot immediately inherit to the son, yet the di¬ 
rection of the descent, to the collateral ascending like, 
is as much, as if the father or grandfather had been by law inhe¬ 
ritable : and therefore, as in case the father bad been inheritable^ 
and 1 should have inherited to the son before the grandfather, and 
the grandfather, before the great-grandfather, and consequently 
if the father had inherited and died without issue, his eldest bro¬ 
ther and his descendants should have inherited before the younger 
brother and his descendants; and if he had no brothers, but sisters, 
the sisters and their descendants should have inherited before his 
uncles, or the grandfather’s brothers and their descendants.—So 
though the law of England excludes the father from inheriting^ 
yet it substitutes and directs the descent as it should have been, 
bad fee father inherited; viz. it lets in those first that 

ARB IN THE NEXT DEGREE TO HIM(/). 

Secondly, the second rule is this : - that the line • of the 
part of the mother shall never inherit, as long as there 

ARE ANY, THOUGH NEVER SO REMOTE, OF THE LINE OF 
fflR PART OF the FATHER. And .therefore, though the mother 

k (/) Year-book M. 'itf 1 EdW. ’lT. ibid. 38. Bloc. Com. t.'tZS.* ' 

14. Fitz. Abr. tit. Discent 2. Brook, 
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has a brother, yet if the atavus or atavia patris — i. e. the great 
great-great-grandfather, or great-great-grea tgrandmother of the 
father—has a brother or a sister, he or she shall be preferred, tad 
exclude the mother’s brother, though he is much nearer. 

Thirdly, but yet further, the malk line of the part of the 
father ascbnoino, shall, in ssternum, exclude the female 
line of the part of the father ascending; and therefore in 
the case proposed, of the son’s purchasing lands and dying 
without issue, the sister of the father’s grandfather, or of hb 
great-grandfather, and so, in infinitum, shall be preferred 
before the FATHER'S MOTHER’S BROTHER; tho’ the father’s mother’s 
brother be a male, and the father’s grandfather or great-grandfa¬ 
ther's sister be a female, and more remote; because SHE IS OF THE 
MALE LINE, which is more worthy than the female line, though the 
female line be also of the blood of the father. 

Fourthly, but as in the male line ascending, THE MORE NEAB 
is preferred before the more remote ; so in the female line Dir 
scending (g),— so it be OF THE blood OF THE FATHER*— it is pre¬ 
ferred before the more remote. The son therefore PURCHASING 
lands, and dying without issue; and the father, grandfather, and 
great-grandfather, and so upward, ALL THE MALE LINE BEING 
DEAD, without any brother or sister, or ANY DESCENDING firo* 
them;—but the father’s mother has a sister or brother; and also 
the father’s grandmother has a brother, and likewise the father's 
great-grandmother has a brother:—though it is true, that ALL THESE 
ARE OF THE BLOOD OF THE FATHER; and though-the very remotest 
of them shall EXCLUDE the son’s mother’s BROTHER; and though it 
be also true, that the great-grandmother’s blood has passed through 
more males of the father’s blood, than the blood of the grandmo¬ 
ther, or mother of the father; yet, in this case, THE FATHEIf 
MOTHER'S sister shall be PREFERRED before the father’s gmai- 
mother’s brother,— : or the great-grandmother’s brother:— because 
THEY are all in the female line, viz. cognati and not agnati; and 
the father's mother’s sister is the nearest, and therefore shsdlhave 
the preference; as well as in the male line ASCENDING, the FATHER'S 
brother, or His sister, shall be preferred before the grandfather’s 
brother. 


(g) Qu. if it should not be “ in Brook. And note Hale, in the cos- 
the female line" ascrwding —See elusion of tbit fourth rule of "tram- 
Plowd. 450. in the cate of Clere and \ersal ascbnoino descents.*’ 
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■' Fifthly, bat yet in the last ease, where the son purchases lands 
and dies without issue, and without any heir on the part of the 
grandfather, the lands shall descend to the grandmother’s brother 
or sister, as heir on the part of his father; yet if the father had 
PURCHASED this land and died, and it descended to his son, 
who died withoutrissue; the lands should not have descended to 
the father’s mother’s brother or sister, for the reasons before given 
in the third rale: but for want of brothers or sisters of the grand* 
father, great-grandfather, and so upwards, in the male ascend* 
ing line, it should descend to the father’s grandmother’s brother, 
or sister, which is his heir of the part of his father; 
—'who should be preferred before the father’s mother’s brother; 
who Is, in truth, the heir of the part of the mother of the 
purchaser, though the next heir of the part of the father of him 
that last died seised. And therefore, as if the father that was 
the purchaser had died without issue, the heirs of the part of the 
father, whether of the male or female line, should have been pre¬ 
ferred before the heirs of the part of the mother; so the son, WHO 
STANDS NOW IN THE PLACE OF THE FATHER, and inherits to 
him primarily, in his father’s line, dying without issue, the same 
devolution and hereditary succession should have been, as if his 
father had immediately died without issue; —which should have 
been to his grandmother’s brother, as heir of the part of the 
FATHER, though by the female line; and not to his mother’s bro¬ 
ther, who was only heir of the part of his mother, and who is 
not to take, till the father’s line, both male and female, be spent. 

Sixthly, if the son purchases lands and dies without issue, 
and IT descends to any heir of the part of the father ; then if 
the line of the father, after entry and possession, fail, it 
shall never return to the line of the mother (A) ; though in the 
FIRST instance, or first descent from the son, it might have des¬ 
cended to the heir of the part of the mother : for by this descent 
amlseisin, it is lodged in the father’s line, to whom the 
heir of the part of the mother can never derive a title, as heir, : 
but it shell rather escheat. But if the heir of the part of the fa¬ 
ther had not entered, and then that line had failed, it might 
have descended to the heir of the part of the mother, as HEIR 
to the son ; to whom immediately, for want of heirs of the part 
of the father, it might have descended. 

(h) But sec note (e). 

tr I- 
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Seventhly, and upon the same reason, if it had ON€K DB8CEED- 
ed to the heir of the part of the father of the grandfather's line, 
and that heir had entered, it should never descend to the heir 
of the part of the father of the grand~MOTHER’s line; beeanethe 
line of the gondmother was not of the blood, or conaangahrily of 
the line of the grand- mother’s side (t)« 

Eighthly, if for default of heirs of the purchaser, of the part of 
tlie father, the lands descend to the line of the mother ; th e 
heirs of the mother, of the part of her father’s BIDS, eball ha 
preferred in the succession, before her heirs of the part of her 
mother’s side;—because they are THE MORE WORTHY* 

And thus the law stands in point of descents, or hereditary Re¬ 
cessions, in England, at this day; and has so stood and -continued 
for above four hundred years past; as, by wbat has before been 
said, may easily appear. And note, the most part of the eight 
rules and differences above specified and explained, may he ool- 
lected out of the resolutions in the case of Clere v. Brook, fee. h 
Plowden’s Commentaries, folio 444 ( k ). 


(0 All the edition* have it “ grand- 44 grand father's side } ” 
mother's ,* 1 but should it not be 


(A) Sec Blackstone’s state of this case, Com. 2 v. 238, who controverts the 
opinion which sir Matthew Hale adopted, in consequence of the datitriae lad 
down by justice Manwoode in that case. See also Dy. 314. pi. 96. 8. C. 
Yin. Abr. tit. Descent, F. 2. pi. 1. t. Heir. E. Dr. and Stud. lib. 1. c. 7. 
fo. 22. 

In the year 1779, an anonymous pamphlet* was published, infilled^ M Re- 
“ marks ou the laws of Descent; and on the reasons assigned by Mr. Judin 
“ Blackstone, for rejecting in his table of Descent, a point of doctriaa fcsi 
down in Plowden, Lord Bacon, and Hale.” The author first states ths de¬ 
puted doctrine, as laid down by Manwoode, in the case of Clere and 
namely, that “ the brother or sister of the purchaser's grandmother, vis. the 
“ mother of the purchaser’s father, shall be preferred to the brother or sister of 

the purchaser’s great grandmother, viz. the mother of the purchaser’s fkthoft 
“ father; because they are equally worthy in blood ; for such heirs oone fins 
“ the blood of the female sex, from which the purchaser’s father issued; aai 
“ where they are equally worthy, the next of blood shall ahray be prefer* 
“ red as heir.” The objections of Blackstone are then stated j after which the 
author proceeds to consider the first principles of inheritance. 


• The author wan .Mr. Osgood, then at Justice of Canada, 
the bar; ami afterwards appointed Chief’ 
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' The Aril claim to inheritance, he states, arises from dignity of blo9d\ but, 
aa it frequently happens that the claimants are equal in |>oinf of dignity, the 
right af in h eri ta nce arises, secondly, from proximity of blood to the person lust 
s ei s ed. The first is absolute, and operates on all occasions; the second admits 
ef sene modification, whereby it differs from the strict idea of proximity. 

Haring established these principles, the author proceeds with his remarks on 
the reasons assigned by Blackstzme, for preferring the heirs of the great-grand¬ 
mother on the lather’s side, in opposition to Manwoode, who prefers the heirs 
of the grandmother on the same side. 

As to the first reason of Blaclcstone,—“ because this point was not the prin- 
44 eipie question in the case of Clere and Brook, but tbe law concerning it is 
44 delivered #M ter only, and in the course of argument, by Manwoode, though 
44 afterwards said to be confirmed by the three other justices, in separate extra¬ 
-judicial conferences with the reporter;”—admitting that the present poiut 
was not the principal question in the care, the author remarks, that as it was 
laid down by a judge in court, and delivered in his judicial capacity, some re¬ 
spect is due to his sentiments. That when illustrations are applied by analogy, 
parity of reasoning must run through the whole subject; and that if the decision 
* itself be just, the arguments which lead to, or arise from that decision, must be 
just also: that though Blackstone may.not allow that the law delivered okiier , 
was founded on the same substantial reasons, which led to the final judgment; 
■till he could not contend, that because it was delivered sitter, it was therefore 
leas reasonable $ or because it was said to be confirmed by the three other jus¬ 
tices, that h was not their opinion; or, if it was their opinion, that it was a bad 
one. 

As to the second reason,—“ because the chief justice, Sir James Dyer, 
44 in report i ng the resolution of the Court, in what seems to be the same case, 
44 takes no notice of this doctrine,”—he remarks, that the report of Sir James 
l>yer Is extreme l y short *, and does not give the distinct opinion at large, of 
any of the bench, even to the point before them ; he, therefore, cannot be ex¬ 
pected to take notice of any collateral matter. If we wish to see the arguments 
of the judges, Plowden hath reported them. If we are not satisfied, whither 
can we refer? Plowden is positive; Dyer is neutral; and surely, we ought 
not to discredit the representations of the former, and argue from the silence of 
the latter. Prom Plowden it appears that the cliief justice was present, when 
Manwoode delivered this, as law. What then can we infer from his silence, 
except his consent ? 

As to the third reason,—“ because it appears from Plowden’s report, that 
44 very many gentlemen of tbe law were dissatisfied with this position of Man- 
44 woode,” tbe author has given the note which Plowden subjoined to liis re¬ 
port; which says that many were of opinion, that the brother of the great¬ 
grandmother should be preferred to the brother of the grandmother; but says 
likewise, that this position of Manwoode was confirmed by justice Harper, jus- 
lice Mounson, and lord chief justice Dyer. Therefore, continues the author, 
when Bacon and Hale adopted this position, they had the unanimous opinion of 
the bench to support it; when the author of the Commentaries disallowed it, 
he was only justified by the scruples of many byc-standers to reject it. 


J)y. 311. pi. 9.‘>. 
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As to the fourth reason,—“ because the position itself destroys tiie otherwiie 
<( entire and regular symmetry of our legal course of descents, as is manifat 
u by inspecting the table ; and destroys also that constant preference of tbs 
‘ male stocks, in the law of inheritance, for which an additional reason is before 
“ given, besides the mere dignity of bloodthe author compares the position 
of Manwoode with the principles above stated, from whence he infers; 

First, that in point of dignity of blood, the claimants are equal; they repre¬ 
senting female stocks of the paternal line; therefore upon that ground merely, 
the one could not be preferred to the other; but 

Secondly, that in point of proximity, the grandmother is nearer to the pent* 
last seised, than the great-grandmother; it follows then, continues the author, 
that this position, being supported by the principles of inheritance, cannot fa 
stroy that regular symmetry, which arises from a conformity to those my 
principles. 

With respect to the latter part of the fourth reason, be professes himself at a 
loss to understand in what manner the position of Manwoode can “ destroy tbe 
“ constant preference of the male stockswhen, by the very terms of tbe 
question, they and their descendants are extinct. 

As to the fifth reason,—“ because it introduces all that uncertainty and oaa- 1 
“ tradiction pointed out by an ingenious author (Law of Inheritances, 2d edit 
“ p. 30, 38, 61, 62, 66), and establishes a collateral doctrine, incompatible 
“ with the principal point resolved in the case of Clere and Brook, [vis. tbs 
‘‘ preference of No. II. to No. 14, (a) ] and though that learned writer pre- 
4 poses to rescind the principal point then resolved, it is apprehended that tbe 
44 difficulty may be better cleared, by rejecting the collateral doctrine, whieb 
44 was never yet resolved at all,”—the author shews that the charges of uncer¬ 
tainty and contradiction, though groundless, were not brought against Mair 
woode’s position in particular, but against “ the descendants of the collateral 
“ ancestors of the higher classes comprehending among others, the dare fcr 
which Blackstone contends; and that the deliberate opinion of tbe ingenious 
author of the Law of Inheritances, where he simply informs us what the law is 
(not what it ought to be), supports the position of Manwoode, and ii directly 
contrary to that of Blackstone. 

With respect to the charge of 44 incompatibility,” mentioned in the same rea¬ 
son, the author remarks, that to establish the charge, it should be proved tha* 
one was more worthy than the other.—This hath not been attempted. There¬ 
fore, continues lie, if the reputation of the Commentator did not prevent us 
from making hasty conclusions, we should be well justified in treating this 
charge as a violent assumption. 

As to the sixth reason,—“ because the reason that is given for this doctriae 
44 in Plowden, Bacon, and Hale, (viz. that in any degree paramount the first, 
“ the law respecteth proximity, and not dignity of blood) No. 18. ooghtaboto 
44 be preferred to No. 16. which is directly contrary to the eighth rule laid down 
“ by Hale himself,”—the author admits that Lord Bacon expresses himself is 
these direct terms; “ in any degree paramount the first, the law reapeetetb 
proximity and not dignity of blood but observes, that as it is totally repug¬ 
nant to the spirit of those laws, from whence the doctrine of descent originate* 

* The numbers 11 and 11 in Blacks tone's Table of Dcscculs« Com. 2 v. 240. 
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m it has been contradicted by every writer on die sutyect, and ia therefore in- 
admiaaible. Aa to any such doctrine in Plowden or in Hale, the author professes 
he could find none ; but on the other hand, contends that they have advanced 
doctrines supporting that of Manwoode, and directly contrary! what is sug¬ 
gested in the reason. 

As to the seventh reason,—“ because this position seems to contradict the 
44 allowed doctrine of Sir Edward Coke, who lays it down (under different 
44 names), that the blood of the Kcrapes, alias Sandies, shall not inherit, till the 
44 blood of the Stiles, alias Fairfields, fail: now the blood of the Stiles's does 
44 certainly not fail, till both No. 9. and No. 10. are extinct: wherefore No. 11. 
44 being the blood of the Kempes, ought not to inherit till then,*'—the author 
admits that the blood of John Stiles does not fail while No. 10. exists, but ob¬ 
serves that George Stiles the grandfather married Cecelia Keinpe, and that, ac¬ 
cording to Sir Edward Coke, “ the father hath two immediate bloods in hiin> 
44 the blood of his father and the blood of his mother, and both these bloods are 
44 of the part of the father.” It is therefore evident, says he, that as the blood 
cf John Stiles does not fail while No. 10. exists, so neither docs it fail while 
any of the representatives of the grandmother, or No. 11. exist.—Such being the 
cUim of No. 11. the author proceeds to discuss the right by the rule of Black- 
Otone himself, that, ** in order to ascertain the collateral heir of John Stiles, it 

is ifk the first place necessary to recur to his ancestors in the first degree; 

on default of which, we must ascend one step higher, to the ancestors in the 
44 second degree; then to those of the third and fourth, and so upwards, fit 
44 injimtvm, till some ancestors be found who have other issue descending from 
* 4 them, beside the deceased, in a parallel or collateral line. From these an. 
44 cestors the heir of John Stiles must derive his descent.” In obedience to 
this rule, continues he, let us recur to the first degree i—ancestors there are 
pone living:—to the second; by the question, they arc extinct:—in the third 
we find No. 11, or the representatives of the paternal grandmother. If, for 
the sake of speculation, we pursue our enquiries, we may find collateral an¬ 
cestors in the fourth degree, or No. 10, but the inheritance is previously 
vested; it is cast on No. 11, Again, in the Commentaries we find this direc¬ 
tion i 44 In order to keep the state of John Stiles as nearly as possible in the 
44 line of his purchasing ancestors, it must descend to the nearat couple qf 
44 ancestor* that have left descendants behind them.” Can it, adds the author* 
yemain a doubt, which is the nearest couple, or whose issue shall succeed ? 

Aa to the eighth reason,— 11 because in the case M. 12. Ed. 4. 14. Fitz. 
44 Abr. t. Descent, 2. Bro. Abr. t Descent, 38. (much relied on in that of 
44 Clere and Brook) it is laid down as a rule, that Cetlup que droll inhcrUcr */ 
44 pore doit Inheritor mlJtit ; aud sp Sir Matthew Hale says, that though the 
44 law excludes the father from inheriting, yet it substitutes and directs the 
44 descent, as it should have been had the father inherited : now it is settled, 
s 4 in the resolution jn Clere and Brook, that No. 10. should have inherited to 
44 Geoffrey Stiles the father before No. 11, and therefore No. 10. oughtalso to 
44 be preferred in inheriting to John Stiles the son 1 ”—the author first states the 
puthority from the Year-Book at large, which says, that when all the repre¬ 
sentatives of the male stock, of the paternal line, are extinct, “ the heir of the 
44 son pn the part of the Ailcs (for whom Manwoode contends), ought to in- 
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44 berit” Having expressed bis surprize, that an argument sbooM be drawl 
from a case which be might justly cite in his own support, be proceeds to 
•fate the authority referred to in Sir Matthew Hale, who, in bis opinion, 
meant to exemplify the doctrine of proximity by its several degrees; mad to 
inform us, that though the father, grandfather, and great-grandfather cannot 
Immediately inherit, still we must resort to them, as to the stocks from 
when ce we are to trace proximity and primogeniture. And to this rule, con¬ 
tinues the author, hath he referred the matter at present in question, which 
he hath stated and decided in the following terms: 44 When the son is once 
,* seised, and dies without issue, bis grand mother 9 * brother (or Ho. 11.) is to 

him heir of the part of bis father, and, being nearer than his great-grand- 
44 mother's brother, is preferred in the descent.' 9 

Having thus shewn that no such doctrine as that contained in the eighth 
reason, can he gathered from the authorities there cited, the author goes oa 
to shew, that if it be a point, it is nevertheless inconsistent with the laws sf 
descent; because it contradicts the approved maxim, teisfna fmtA 
for If we are to trace from the father, it will introduce universal confusion; 
will confound the distinction made by Sir Edward Coke, 14 that the father 
44 hath two bloods in him, by which means the father's mother, though of 
44 the female line to him, is of the male line to the sonfor if we are to 
trace from the father, his mother must be of the female line to the son; sad 
what Is still more injurious, in such case, the whole maternal line will be to. 
faNy excluded, for there is no privity of blood between the father and the 
line of the mother. 

The author then contends, that the resolution in Clere and Brook is m direct¬ 
ly stated in the eighth reason. It was there settled, says he, that the heir of 
the paternal grandmother, of the person last seised, should succeed ia pre¬ 
ference to the mother's brother: whereas in the Commentaries we are told 
who might, or who should have sneceeded to the father. 

Upon the whole, the author asserts, that, of the foregoing reasons, the 
first, second, and third, are merely speculative; the fourth is drawn from as 
inapplicable medium, and a charge .which is contradicted by the expren 
words of Plowden i the fifth depends upon a distorted authority, and viotod 
assumption ; the sixth on a misquotation ; the seventh involves a contradic¬ 
tion between the table and the text; and of the eighth It would not he intern, 
perate to say, that it collects a point of doctrine from authorities by which 
that doctrine is opposed, and which point is applied to a case we are directed 
not to allow; and from which an inference is drawn, though we are enjoined 
not to admit of the premises. 

Such are the remarks upon the reasons assigned by Blackstonc for opposing 
the doctrine of Manwoodc ; in the course of which decency is not violated 
by the petulance of controversy, nor truth offended through zeal for a fa¬ 
vourite system. Mr t Christian, editor of Blackstone's Commentaries, con¬ 
curs with the learned Commentator in preferring No. 10. to No. 11.—For his 
reasons, see Blac. Com. 2 v. 239. ed. 1794.—Long subsequent to the publi. 
cation of Mr. Osgood's pamphlet, a case occurred on the Midland Circuit, at 
Northampton Spring Assizes, in the year 1807, before the late Mr. Justice 
Rookc. —The case was Doc on the demise of the Rev. Richard Walker, 
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Bat for the better illustrating and clearing of the roles and me¬ 
thods of descents, and of the different directions of the civil law, 
the canon law, and the common law therein, I shall here subjoin 
the so-much-famed Arbor Civilts of the civilians and canonists 
which being compared with the Gradta Parentela in the First In¬ 
stitutes, will fully illustrate what has been already said (/). 

Clerk, r. Harpur, and, in which the point in question arose, and was dis 
cussed.—The learned Judge, adopted the opinion of Mr. Justice Bltckstone* 
and nonsuited the plaintiff. In the following Term, a motion for a new 
trial, was made in C. P. by Mr. Serjeant Shepherd $ and a rule to shew cause 
granted; but, without any cause being shewn against the rule, Mr. Justice 
Hooke admitted that though he had entertained that opinion at the tend, 
yet on aore mature consideration, was satisfied his decision was wrong, and 
that the opiaion of Sir Matthew Hale was right on the subject, 

Here it may in general suffice to observe, that inheritable blood is wanting 
do such as are not related to the person last seised—to maternal relations, in 
paternal inheritances; and vice vcrtm —to kindred of the half blood—to mon¬ 
sters—bastards—aliens, and their issue—to persons attainted of treason or 
felony, and to papists, in respect of themselves only by the statute law, M 
& 19 W. 111. c. 4. but see 18 Goo. 111. c. 6. and II Geo. 111. c. 39.—Persons 
so circumstanced, are excluded from taking by descent; and in consequence, 
Aheestate in the language of the law, 41 escheats ” or fails to the lord of 
dherfoe. SeeBkc. Com. J. 4. c. 15.poss/m. 

<f) Brae. I. 9. cap. 31. BriL cap. 89. Fleta, I. 5. cap. 7. Mir. cap. 1 # 
wee. 3. Co. Lit. 18. b.—Braetonand Britton, mention that they had drawn 
out, in -their books, a free of parentage, by which it would plainly app ear 
-bowthe degrees of consanguinity are to be accounted, which is not painted 
•sneMber of their ebooks; therefore, says Plowden (fo. 461. od. 1741.bane 
drown it out in the line direct descending and ascending, according to the 
notion of Braeton (as far as 1 was able to C4>llect from his hook,) which b 
'agreeable with the civil law * and which Sir Matthew Halo seoms to have 
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CHAP. XII. 


Touching Trial by Jury . 


Having in the former chapter somewhat largely treated of the 
course of descents, I shall now, with more brevity, consider that 
other title of our law which I before propounded—in order to evi¬ 
dence the excellency of the laws of England above those of other 
nations,—viz. the trial by a jury of twelve men; which, upon aD 
accounts, as it is settled here in this kingdom, seems to be the 
best trial in the world. I shall therefore give a short account of 
the method and manner of that trial (A). 

(A) The method of trial by jury, which if also denominated trial jtfrjrffc 
or Jp the coantry, is justly esteemed one of the chief excellencies of onr Con¬ 
stitution, it being an institution most admirably calculated for the preserva¬ 
tion of liberty, life, and property: indeed, what greater security can we have 
for these inestimable blessings, than the certainty that we caunot be divested 
of either, without the unanimous decision of twelve of our honest and impar¬ 
tial neighbours ? Our sturdy ancestors insisting on it as the principal bul¬ 
wark of their liberties, compelled the confirmation of it by Magma QmrUt 
“ Ntillus liber homo capiatur, (speaks the Charter, chap. 29.) vel imprison# 
“ tur, ant disseisietur de libero teneraento suo, vel libertatibus, vel liberis 
“ consuetudinibus tuis, nut utlagatur, aut exuletur, autaliquo modo destra- 
“ etur, nec super eum ibimus, nec super eum mittimus, nisi ran lmau 

44 JUDICIUM PAEIUM SUORUM, YRL PER LEGEM TERRJB.” 

The invention of this species of trial has beeu attributed to the superior 
genius of Alfred % there seems but little reason, however, to adopt the idcai 
the merit of Alfred consisting rather in fixing the number, and determining 
the qualities of jurors, than iu the institution itself (a). The truth seems to 
be, that this tribunal was universally established among all the Northern na¬ 
tions, and so interwoven in their very constitutions, that the earliest accoost 
of the one gives us also some traces of the other. There seem to be some 
traces of it, in the institutions of Odin, the first great leader of the Asiatic 
Gotbs, or GeUe, into Europe. Upon his expedition, he ordained a council 
of twelve to decide all matters which might come in question. At first thej 


(u) Sulliv. Lect. xx?i. 
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First, the writ to return a jury issues to the sheriff of the 
county (a). And, 

First, hb is to be d person of worth and value, that so he may 
be MBBPON&iblb for any defaults, either of himself, or his officers ; 
and is sworn, faithfully and honestly to execute his office. This 
officer is entrusted to elect and return the jury, which he is obliged 
to do in this manner : first, without the nomination of either 
party; secondly, they are to be such persons, as for estate and 
quality are fit to serve upon that employment; thirdly, they are 

(a) For the antiquity sod office of 348. and Seld. notes upon Fortesc. dc 
sheriff, see Co. Lit 168. Blac. Com. Laud. cap. 24. 

1 v. 118.—but particularly Id. 338 to 

were both jurors and judges. Their decisions were highly respected. But 
in process of time, the business increased;—matters of fact only were submit¬ 
tal to twelve men f and one or more of the learned were to give sentence, ac¬ 
cording to the ancient customs, records, and traditions. So, from the Gothic 
lawn of Spain, it is manifest the institution was known and practised there. 
Son HUi. 4s• Cartes d* Eipagnt, par M. Sampere. The Spanish jury, however, 
wta of dubious utility : and no efforts were made to produce the improvements 
of which it was susceptible. They cast away the unpolished gem, contemn¬ 
ing its worth, nnd disdaining the labour of bringing out its lustre. Far dif¬ 
ferent was the cheering progress of the laws of England.—Never wholly or 
suddenly departing from their pristine character, it has been the peculiar hap¬ 
piness and blessing of this country, that the institutions of the early ages 
bate lost their rudeness, but retained their vigour. The erring tests of truth 
bare been allowed to sink into oblivion % and the cumbersome array of com- 
pUtgators, which often averted the righteous vengeance of the law, has been 
gradually matured into that great tribune of our peers, which will ever remain 
the bail safeguard of life and freedom. Among the Saxons, causes were ad¬ 
judged by the aldermen and bishop of the shire, with the assistance of twelve 
men af the same county. Temp. hist. 155. In this nation, it has been used 
tUae eat of mind, and is coeval with the first civil government thereof s and 
tSuagh its establishment was shaken for a time by the introduction of the 
Merman trial by battle, it was always so highly valued by the people, that no 
iSSquat, no change of government, could ever prevail to abolish it. See 
Fortesc. de Laud. Leg. Ang. cap. 25. Spelm. Glow. verb. Jnrata. Glanv. 1.2. 
c. T. Co. Lit 155. Co. in Pref. to the 3d and 8th Rep. Blac. Coro. 3 v. c. S3, 
peasim. Suttiv. Lect. p. 247, 251, 294, 356. Barr, on Stat. 17,18, 19,86,45T. 
HiekesYThe*. vol. II. p. 34, Hall.View, c. 8. See also an essay on 44 The Constitu- 
M flea of England/* written by J. L. de Lolmc, cap. 9,10,11. This book is 
recommended to the public, by the author of the elegant letters under the 
signatu re of Junius, 44 as a performance, deep, solid, and ingenious.” 
Pref. 31. 
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to be of the neighbourhood of the fact to be inquired, or at least 
of the county or bailiwick (6). And, fourthly, anciently four, and 
now two of them at least, are to be of the hundred (B). 

Secondly, touching the number and qualifications of the jury. 

(b) Vicious facta vicini prcfuraitur scire. 1 Inst 125. 

(B) By the policy of our ancient law, the jury was to come 4c vicinH #, from 
the neighbourhood of the place where the action was laidf and therefore, 
they were summoned from the very hundred in which the cause of action 
arose; and, in the opinion of Gilbert, the fact itself was originally deter¬ 
mined in the court of the hundred. Living in the neighbourhood, they were 
most unquestionably of the very county, or pair, to which both parties hid 
thought proper to appeal; and thus circumstanced, were supposed to have 
had a prior and a perfect knowledge, as well of the characters of the parties 
themselves, as of the witnesses, which each of them might think proper to 
adduce, in support of that, which he was called upon either to validate or de¬ 
fend : and from whence it was concluded, that they the better knew what cre¬ 
dit to give to the facts in evidence before them. This convenience, however, 
was soon materially affected, from the difficulty of obtaining twelve free¬ 
holders in every hundred. To this difficulty may be added an incoavenienee, 
which, in process of time, resulted from this ancient and Jong-coatiaaed 
mode of summoning the jury. It was found (Bar. Stat. 110.) that the jareffc, 
from the very circumstance alone of being of the immediate neighbourhood, 
were too apt to be prejudiced. Long sensible of the difficulty of obtainiaf a 
perfect jury from the hundred, and daily perceiving the partiality of their 
decisions, our law has for a long time been gradually relinquishing the prac¬ 
tice. In the reign of Edward the Third, the number of necesaary huadreddrs 
was constantly six—these, in the time of Fortescue (a), were reduced to fonr. 
Indeed the statute 35 Hen. ViU. c. 26. restored the ancient number of six, bat 
that was soon virtually repealed by statute 27 Eliz. c. 6. which required ally 
two. However the number were reduced, yet some were continued ; the law 
•till conceiving it to be necessary that some at least of the pare* of the haa- 
dred, should determine the fact between the parties.—Sir Edward Coke in¬ 
deed (5) adduces such a variety of instances, in which the Courts permitted 
the necessary number to be evaded, that it is manifest they were heartily 
tired uf it—At length, by statute 4 & 5 Ann. c. 16. it was entirely abolished 
mail civil actions, except on penal statutes; and upon those also by 24 Gee. 
2. c. 18. the jury being now only to come 4* corpore comUatv*, from the body 
of the county at large, and not 4c vicinet* , or frem the particular neighbour¬ 
hood. See Baron Gilbert's Hist, and Pract. of the Court of Common Pleas* 
cap. 6,7,8. passim ; a book which will reward the most studious attention.— 
U must be confessed, however, that this posthumous work, of to excellent 
an author, has suffered much from the ignorance and inattention of those who 
have attempted to edite it. See also Mr. Hargrave's note on Co. Lit. 125. a. 
and H. H.P. C. 2 v.272. 


(a) J)c Laud. c. 25. 


(fc) 1 Inst. 157. 
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As to their number, though only twelve are sworn, yet twenty- 
four (c) are to be returned, to supply the defects or want of 
appearance of those that are challenged off, or make default (d). 
Their qualifications are many, and are generally set down in the 
writ that summons them (e). They are to be probi et legalbs 
homines. Of sufficient freeholds, according to several provi¬ 
sions of acts of parliament (C). Not convict of any notorious 
crime that may render them unfit for that employment. They are 
not to be of the kindred, or alliance, of any of the parties. And 
not to be such as are prepossessed or prejudiced before they hear 
their evidence. 

Thirdly, the time of their return (/). 

Indeed, in assizes, the jury is to be ready at the bar, the 
first day of the return of the writ; but in other cases, the 

(«).At common law, even in civil “ delighteth herself in the number 
cases, the sheriff might have returned “ twelve.”—For his reason, which is 
more than twenty-four, if he pleased, somewhat quaint, see Co. Lit. 15ft. a. 
He is restricted to twenty-four by the (e) The writ of venire facias. Sold, 
slat. West. 2. c. 38. The statute ex- on Fortesc. de Laud. c. 2ft. Blac. Com. 
tends not to criminal prosecutions. 3 v. 352. 

Kelyng. 16. (/) The sheriffs should, by sum- 

(d) Fortesc. de Laud. cap. 25. Sir raons, notify to them their return, 
Edward Coke thinks “ that the law and likewise shew them the panel. 

(C) By the statute Westminster 2.13 Ed. I. c. 38. none shall pass on juries, 
in assizes, within the county, but such as may dispend twenty shillingsby the 
year at the least; which is increased to forty shillings by the statute 21 Ed. I. 
statute 1 and 2 Hen. V. statute 2. c. 3. This was doubled by the statute 27 
Eliz. c.6. which requires in every such case the jurors to have estate of free¬ 
hold to the yearly value of four pounds at the least. But the value of money 
at that time decreasing very considerably, this qualification was raised by the 
statute 16 and IT Car. II. c. 3. to twenty pounds per amrom, which being only 
a temporary act, for three years, was suffered to expire without renewal, to 
the great debasement of juries. However, by the statute 4 and 5 W. and M. c. 24r 
it was again raised to ten pounds per annum in England and six pounds in 
Wales, of freehold lands or copyhold; which is the first time that copyholders 
(as soch) were admitted to serve upon juries in any of the king’s courts; 
though they had before been admitted to serve in some of the sheriff's courts, 
by statutes 1 Rich. III. c. 4. and 9 Hen. VII. c. 13. And, lastly, bystatute 
S Geo. 11. c.25. any leaseholder for the term of five hundred years absolute, 
or for any term determinable upon life or lives, of the clear yearly value of 
twenty pounds per annum over and above the rent reserved, is qualified to 
serve upon juries. When the jury is de medieiale lingua, that is, one moiety 
of the English tongue or nation, and the other of any foreign one, no want 
of lauds shall be cause of challenge to the alien, for, as he is incapable to 
hold any, this would totally defeat the privilege. 
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panel (g) is first returned upon the venire facias , or OUGHT TO 
BE so, and the proofs, or witnesses, are to be brought, or shh* 
moned by distringas, or habeas corpora, for their appear¬ 
ance at the trial ; whereby the parties may have notice of 
the jurors, and of their sufficiency and indiflerency, that so they 
may make their challenges upon the appearance of the jurors, if 
there be just cause. 

Fourthly, the place of their appearance. 

If it be in cases of such weight and consbqubncb, as bj 
the judgment of the court is fit to be tried at the bar, then 
their appearance is directed to be there. But in ordinary cases, 
the place of appearance is in the country at the assizes, or nan 
prius, in the county where the issue to be tried arises (A), And 
certainly this is an excellent constitution. The great charge of 
suits is the attendance of the parties, the jury-men and witnesses; 
and therefore though the preparation of the causes, in point of 
pleading to issue, and the judgment, is for the most part in the 
courts at Westminster, whereby there is kept a great order sad 
uniformity of proceedings in the whole kingdom, to prevent multi¬ 
plicity of laws and forms; yet those are but of small charge, or 
trouble, or attendance; one attorney being able to dispatch forty 
men’s business with the same ease, and no greater attendance thaa 
one man would dispatch his own business. The great charge azd 
attendance is at the trial, which is therefore brought HOME 
to the parties in the countries, and for the most part near whm 
they live. 

Fifthly, the persons before whom they are to appear. 

If the trial be at the bar, it is to be before that court where 
the trial is. If in the country, then before the justices of assizes, 
or nisi prius ; who are.persons well acquainted with the common 
law, and, for the most part, are two of those twelve ordinary 
justices who are appointed for the common dispensation of justice 
in the three great courts at Westminster. And this certainly was 
a most wise constitution: for 

* First, it prevents factions and parties in the carriage of busi¬ 
ness, which would soon appear in every cause of moment, were 

(g) The panel is a narrow piece of entered their names in the panel, 
parchment, on which the names of the (h) This is well explained by Mr. 
jurors are written, and which is also Justice Blackstone, in the third to- 
annexed to the venire. A jury is said Jumeof bis Commentaries, page 3W. 
to be impanelled, when the sherifi’hath scq. 
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the trial only before men residiug in the counties,—as justices of 
the peace, or the like ;—or before men of little or no place, coun¬ 
tenance, or pre-eminence above others. And the more to prevent 
partiality in this kind, those judges are by law prohibited to hold 
their sessions in counties where they were born or dwell (i). 

Secondly, as it prevents factions and part-taking, so it keeps 
both the rule and the administration of the laws of the kingdom 
UNIFORM. For those men are employed as justices, who, as they 
have had a eommon education in the study of the law, so they 
daily, in Term-time, converse and consult with one another; ac¬ 
quaint one another with their judgments ; sit near one another in 
Westminster-hall, whereby their judgments and decisions are ne¬ 
cessarily communicated to one another, either immediately, or by 
relations of others. By this means their judgments, and their 
administrations of common justice, carry a consonancy, con- 
GRUITY, AND UNIFORMITY, ONK TO ANOTHER: whereby both 
the laws and the administrations thereof are preserved from that 
confusion and disparity that would unavoidably ensue, if the admi¬ 
nistration was by several incommunioating hands, or by pro¬ 
vincial establishments. And besides all this, all those judges 
are solemnly sworn to observe and judge according to thb 
LAWS of the kingdom, and according to the best of their know¬ 
ledge and understanding. 

Sixthly, when the jurors appear, and are called, each party has 
liberty to take his challenge to the array itself, if unduly or par¬ 
tially made by the sheriff; or if the sheriff be of kin to either 
party:—or to the polls ; either for insufficiency of freehold, or 
kindred or alliance to the other party;—or such other challenges, 
either principal, or to the favour, as render the juror unfit and 
incompetent to try the cause.—And the challenge being con- 


(/) At it was reasonably apprehend- bill** In the Roman empire the 
ed, ihmt the integrity of the judge strictctt regulations were established, 
might be biassed, if his interest was to exclude any person, without the 
concerned, or his affections were en- special dispensation of the emperor, 
gaged, it was wisely provided by the from the government of the province 
statutes 4Ed. ill. c. 2. 8 Rich. II. c 2. where he was born. Cod. Justinian, 
and S3 Hen. VIII. cap. 24. that no I. i. tit. xli. Dion. I. Ixxi. The same 
judge of assize should hold picas in any regulation is observed in China, with 
county wherein he waj born or inha- equal strictness and with equal effect 


• Rep. 49 G. 3. 
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fessed, or found true, by some of the rest of the jury, (hat par¬ 
ticular incompetent person is withdrawn (A). 

Seventhly, then twelve, and no less, of such as are indif¬ 
ferent and are returned upon the principal panel, or the fa/a, 
are sworn to try the same according to the evidence. 

Eighthly, being thus sworn, the evidence on either part, is given 
in, upon the oath of witnesses (/), or other evidence by lav 
allowed;—as records and ancient deeds (D); but later deeds and 


' (A*) Challenges are of two sorts; (/) Some trials by our law are dc- 

either to the array, which is at once termined by witnesses, without a jury; 
an exception to the whole panel, in as of the life and death of the husband 
which the jury arc arrayed, or set in in dower, and in Oui in vita. Bract 
order by the sheriff*, in his return ; or, I. 4. tr. 6. cap. 7. 2 Ed. 2. tit. Tryal, 
to the poUa, in capita , and which are 46. 8 Kd. 2. eod. tit. 95. 9 Ed. 9. til. 

exceptions to particular jurors: these Judgment, 931. Dy. 165. a. 301.a.— 
Sir Edward Coke (1 Inst. 136.) reduces But such cases relate only to issues 
to four heads; propter honoris res pec- which have no rmue from whence a 
turns propier defectum ; propier offer- jury may be summoned. Sold, on For* 
turns aud propier delictum. See Gilb. tesc. de Laud. cap. 21. See B4ac.Com. 
Hist. C. P. cap. 8. Seld. Baron. 11. 11. 3 v. cap. 22. and the case of Ildertoa 
Finch. L. 401. But sec Blac. Coin, and llderlon, reported by H.Blue.9. 
1.3. c.23. v. 245. 

(D) From the time of the Norman conquest, writings which we now call 
deeds, were generally called charters (a). The witnesses to chnrters were 
anciently, for the most part, men well known and of good condition, and very 
often persons of the neighbourhood. If the charters were executed in the 
county, they were frequently attested by gentlemen and clergy of tbecooatj: 
when they were executed in cities or in towns, they were often attested by 
the provost, mayors, bayliffs, or civil officers. “ Adprobationem invesBarm 
4 * non alii teste; quam pares admlttuntur , quia coram eis solemnilur fieri 4M 
“ investitures (b).** Men of such distinction were probably known either by 
their hands, or by the signets which they affixed to their testimony * an at¬ 
testation m perpetumm rei memoriam (c). If the charters came in queslisa, 
and the parties were alive to prove them, they were admitted in proof; but 
if they were of ancient date and free from suspicion, upon producing them, 
they were allowed. It is generally thought, that Edward the Confessor first in¬ 
troduced the mode of affixing to charters a seal of wax. What Sir Edward Coke 
(d) says should be a little considered. It is true, the woid ( sigillum ) ocean 
in many Latin charters before the Conquest; but if it be likewise true, that 
sigi/lum was in those times used in the same sense with signum , as Sir Heary 
Spclmau (?) and others have observed, then perhaps no great stress can be 


(а) Madox’s Form Diss. III. Ingulph. Diss. XXVI. 

p. 901. Prcf. Epist. to Madox's Hist. Ex- (c) S|>elm. Ilcliq. 256. 
cheq. VIII. XVI. ( d) 1 Inst. 7. a. 

(б) Cujac. Com. in lib. i. do loud. tit. 1. (?) Ad v. v. &gilluiu el Sign urn. 

p. 18. (edit Ludg. 1566). Madox’s Form. 
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opies of records must be attested by the oaths of witnesses 
nd other evidence in the open court, and in the presence of the 
Arties, their attornies, counsel, and all by-standers, and before 

lid upon the word* of subsignation to Edwy’s charter, mentioned by Sir Ed- 
rard Coke (/). Sigilium did not always signify a teal of wax. There i* a 
barter of K. Edwy (A. D. 956) granting to the monastery of Bath SO Mantc* y 
S:c. at Dyddanhame, subsigned “ Ego Aid wig rex Anglo rum indeclinabilur 
1 eoncessi.+ . Ego Eadgar ejusdem regia frater celeritur concessi.-f. Ego 
1 Odo Archiepiscopns cum signo sanctse crucis impresai^-. Ego ASlffinus 
‘ Pries ul sigillum agy* crucis impressible. 0 As to Offa’s charter, if Coke 
lad informed us where it might be seen, it would, perhaps, appear to be 
sither a great rarity, or a great counterfeit (g). In truth it may be taken for 
granted, that from the time of the Norman Conquest, seals were generally 
tsed id this kingdom. Then charters were ratified, or authenticated by af- 
Lxxng to them a seal of wax t and which custom h^s been used in Knglaad 
rrer since (A). In Scotland, the seals of the inferior nobility, and better sort 
if freeholders, were in common use as early as the time of David the First, 
L D, 1124. and were then esteemed as undeniable evidence, in courts of jndi* 
atnre s so that if a man's seal was proved, he was obliged to warrant the in* 
itrumeot to which it was affixed, and to submit to whatever inconvenience his 
>wn negligence might bring upon him (t). The ancient seals were in wax of 
lifferent colours s red, green, or yellow; they were commonly either round 
>r oval, though of different sixes. Those of ecclesiastical persons were 
ssnmHy oblong, or oval, though not always so. The seal was usually affixed 
jo a label of parchment, fastened to the fold, at the bottom of the charter * 
wr else to a silken string (&), fastened in like manner to the fold s or else to a 
piece of parchment, cut from the bottom of the charter, and made pendu- 
ous. The seal was apparently of great force, insomuch that the charter, in a 
manner, derived its whole strength and validity from it (Q. In ancient times 
Lhe credit of legal instruments was justified by the authentic seals of the par¬ 
ties, and not by the subscription of notaries (m). Chirographum was a deed 
consisting generally of two parts; one for each party, and both of the same 
tenor: for which purpose the deed was written twice, upon the same piece 
of parchment, and between the body of each part, the word Chirographum 
was written in capitals; the parchment was then dissected through the middle 
of those letters, and that either rectilincarly or indentwise (a). Charters 
were formerly executed with so much notoriety, that there was no necessity 
Tor the witnesses to subscribe their names i that being done by some clerk, in 
the presence of them all. Madox Form. Diss. xxxi. See more upon this 
article in Spelman's Remains of Ancient Deeds and Charters, and in Dr. 
Hickes's Epistolary Dissertation, passim. Canid. Brit. 345. 

(f) Ubi supra. (k) Hickes, 160. 

(g) Madox's Form Diss. xxvii. (0 Madox Form. Diss. xxvifi. Seld. Hi. 

(S) Ibid. 1466,7. 

(i) Nicholson, sc.H. L. 247, 8. Reg. Ma- (m) Madox, ubi sup. p. 131. 
jcst.L.c.8. (n) lb. xxviii.ix. 
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the judge and jury: where each party has liberty of BXCBPT1NC, 
either to the competency of the evidence, or the competency or 
credit of the witnes&e* ; which exceptions are publicly stated, 
and by the judges openly and publicly allowed or disallowed 
wherein if the judge be PARTIAL, bis partiality and injustice will 
be evident to all by-standcrs.—And if in his direction or decision 
he mistake the law, either through PARTIALITY, ignorance, 
OR inadverfency, either party may require him to seal A BILL 
OF exception ( m ), thereby to deduce the error of the judge, if 
any were, to a due ratification or reversal by writ of error (E). 


(si) This the judge is obliged to seal 
by stmt Wcitm. 2. IS Ed. I. c.31.; 
should he refute to teal it, the party 
may have a compulsory writ against 
him. Reg. Br. 182. a. 2 Inst. 487. 
This writ enjoins him to seal the bill 
of exceptions, if the fact alleged he 
truly stated t for, in the bin, the 
counsel must state the point wherein 
the Judge is supposed to have erred. 
If to this writ the judge returns that 
the fact is untruly stated, when, in 
truth, the case is otherwise, then an 
action may be maintained against him 
for such his false return. This bill of 
exceptions is in the nature of an ap- 
pal I examinable, hot in the court 
out of which the record issues for 
trial, but in the next immediate supe¬ 


rior court, upon a writ of error, after 
judgment given in the court below. 
But this mode has been of late yews 
much discontinued, as it is now com¬ 
mon for the courts to grant isw 
TaiALt for the misdirection of the 
judge at aiff prims . See the case of 
Money v, Leach, in 9 Bur. 1022, 
where the tenor of the writ, for the 
judge to acknowledge his soul to a bill 
of exceptions, and the whole font 
and ceremony of the transaction, is 
minutely reported.—For an asrin- 
ment of errors, setting forth the Sill 
of exceptions, see Id. K74B. WerebHb 
of exception more frequent, the ad¬ 
ministration of justice might possibly 
become more stable. 


(E) If the student be desirous of obtaining a thorough knowledge of the 
theory of evidence, he may, after perusing the twenty-third chapter of the 3d 
Book of Blackstone's Commentaries, consult Buncombe's Trials per Pots, ia the 
chapter on Evidence,—the Law qf Evidence by Chief Baron Gilbert % the title 
Evidence* in the several treatises on the pleas of the crown, and in the seven! 
abridgments oi'law and equity s and the head of Evidence, in the LawqfJfai 
Prim, * The writings of the Civilians on Evidence arc numerous t and the 
carious reader may see an account of them in Buderus's edition of the Bib fie- 
theca Juris selects by Struvius. Amougst the most admired of their profaned 
writers on the subject are, Menochius de Pra'sumptionikvs, Mascardus dePro- 
baiicnibut , Evcrhardus de Testibus el Fide fnstrumeniorum , and Farinacins de 
Testibus. Struvius’s Bibliotheca Juris will be found very useful to the diligent 
student, by introducing him to a knowledge of the principal books on thelaw 
of nature and nations, the civil and canon law, and the laws of most of the 
countries of Europe, and of the characters of the several writers. It is to be 
wished, that we had a Bibliotheca Juris Jnglicani , written on the same critical 


The most useful treatise oa the subject, is that published by Mr. Phillips. 
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Ninthly, the excellency of this open coarse of evidence to the 
jary, in presence of the judge, jury, parties and counsel, and even 
of the adverse witnesses, appears in these particulars. 

1st, That it is openly, and not in private before a commissioner 
or two, and a couple of clerks ; where, oftentimes witnesses will 
deliver that, which they will be ashamed to testify publicly. 

2dly, That it is ore ten us, personally* and not in writing; 
wherein oftentimes, yea too often, a crafty clerk* commissioner, or 
examiner, will make a witness speak what he truly never meant, 
by dressing of it up in his own terms, phrases, and expressions. 
Whereas on the other hand, many times the very manner of de¬ 
livering testimony, will give a probable indication* whether the 
witness speaks truly or falsely. And by this means also, he has an 
opportunity to correct, amend* or explain his testimony, upon fur¬ 
ther questioning with him; which he can never have, after a de¬ 
position is set down in writing (/i). 

8dly, That by this course of personal and open examination, 
there is opportunity for all persons concerned, vis. the jndge, or 
any of the jury, or parties (o), or their counsel or attornies, to pro¬ 
pound occasional questions ; which beats and boults out the truth 
much better, than when the witness only delivers a formal series 
of his knowledge, without being interrogated; And on the other 
side* preparatory, limited, and formal interrogatories in writing, 
preclude this way of occasional interrogations; and the best me¬ 
thod of searching and sifting out the truth, is choaked and sup¬ 
pressed. 

4thly, Also by this personal appearance and testimony of 

and enlarged plan. Sucli a work has been attempted by Mr. Gatzert, a Ger¬ 
man writer, who published at Gottingen a book eutilled, CommerUatio Juris 
esutiei Historico-lUeraria de Jure communi Jnglicr. But though Mr. Gatzert, 
when the disadvantage of his being a foreigner is considered, has really done 
wonders, yet it is not to be conceived, that such a work can ever be executed 
with the requisite judgment, accuracy, and nicety, until the task is undertaken 
by one of our own country, who bath been regularly trained in the study of the 
English law, and familiarly acquainted with all the writers on our laws, con¬ 
stitution and history. Ilarg. note 1. on Co. Lit. 7. a. 

fa) Blac. Com. 3 v. 473. may now, if they please, exercise that 

(#) Formerly those who knew how, natural and indisputable right. Want 
and would venture to do it, were ac- of judgment, or of temper (indepen- 
customed to plead their own causes, dent of other reasons) in the parries 
Of late times the practice has uniform- interested, was a^ufficient ground for 
jy been otherwise; though the parties the discontinuance. 

Mm 



346 


THE HISTORY OF THE 


witnesses, there is opportunity of confronting the advene wit¬ 
nesses ; of observing the contradiction of witnesses sometimes of 
the same side; and by this means great opportunities are gained, 
for the true and dear discovery of the truth. 

5thly 9 And further, the very quality, carriage, age, condition, 
education, and place of comraorance of witnesses, is, by this menus, 
plainly and evidently set forth to the court and the jury; whereby 
the judge and jurors may have a full information of them ; and the 
jurors, as they see cause, may give the more or less credit to their 
testimony.—For the jurors are not only judges of thjb FACT; bit 
many times of the truth of evidence. And if there be just came 
to disbelieve what a witness swears, they are not bound to give 
their verdict according to the evidence, or testimony of that wit¬ 
ness. And they may sometimes give credit to one witness, though 
opposed by more than one. And indeed, it is one of the excellen¬ 
cies of this trial, above the trial by witnesses, that although the 
jury ought to give a great regard to witnesses and their testimony, 
yet they are not always bound by it ; but may eitherupoo 
reasonable circumstances, inducing a blemish upon their credibi¬ 
lity, though otherwise iu themselves in strictness of law they 
are to be heard, pronounce a verdict contrary to such testimo¬ 
nies ; the truth whereof they have just cause to suspect, and may 
and do often, pronounce their verdict upon one single testimoay; 
which thing the civil law admits not of. 

Tenthly, another excellency of this trial is this; that the judge 
is always present, at the time of the evidence given in it. Henia 
he is able, in matters of law, emerging upon the evidence, to direct 
them; and also, in matters of fact, to give them a great light and 
assistance, by his weighing the evidence before them, and OS- 
8ERVING WHERE THE QUESTION AND KNOT OF THE BUSI¬ 
NESS LIES; and by shewing them his opinion even in matter of 
fact; which is a great advantage and light to lay-men. And thus, 
as the jury assists the judge in determining the matter of FACT, so 
the judge assists the jury in determining points of LAW, and also 
very much in investigating and enlightening the matter of fad, 
whereof the jury are the judges. 

Eleventhly, when the evidence is fully given, the jurors WITH¬ 
DRAW to a private place, and are kept from all speech with either 
of the parties, till their verdict is delivered up (/>); and from 

(p) The jury should attend to the and when they withdraw from the bar, 
cause, through the whole evidence, should so conduct themselves, in poial 
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receiving any evidence, other than in open court, where it may 
be searched into, discussed and examined. In this recess of the 
jury, they are to consider their evidence ; and if any writings under 
seal were given in evidence, they ore to have them with them 
they are to weigh the credibility of witnesses, and the force and 
efficacy of their testimonies; wherein, as I before said, they are 
not precisely bound to the rules of the civil law, viz.;—“ to have 
" TWO witnesses to prove every fact ( q )unless it be in cases of 
treason(r);—nor to reject one witness because he is single; nor 
always to believe two witnesses, if the probability of the fact does, 
spon other circumstances, reasonably encounter them(*): for the 


of judgment, tint when they return, 
into court, and arc demanded, “ whe- 
44 ther they are agreed,” to make an¬ 
swer by their foreman, the common 
conclusion of them alL This the law 
calls their verdict. 44 Duodecira viri 
44 (named) daronant velabsolvunt, sed 
44 non judicant, vel, ut nos dicimus, 
44 penes eos est facti probatio, vel im- 
44 probatio; vel, in causa omni, quoad 
44 tectum, deeeraunt, <k ex eorum ju- 
44 dicio, qnod veredictum dicimus, ju- 
M del vel jndices sententiam suam pro- 
44 teront, 6c de jure pronunciant.” 
Hickes, d. c. 40. m. d. 

Sdemhook expresses himself in the 
following manner, on the confinement 
of an English jury:— 44 ad absolvendum 
▼ero vel condemnandum, in Anglia, 
necessitate compellentur, atque eous- 
que famelici et quasi captivi includun- 
tur, nemine intromisso, donee absolve- 
rint sea condemnaverint.” De jure 
Bueonum et Gothorum, Holmiee, 1672. 
cap. iv. p. 59. Of late time the 
jury do not withdraw, unless they have 
any doubt among? themselves. 

($) By the cinl law, where proof by 
witnesses may be received, it is neces¬ 
sary that there should be two of them 
at least.—Unius responsio testis, ora- 
nino non audiatur. Cod. 4. 20. 9. One 
-single witness, of what quality soever 
he may be, makes no proof. Dom. 
Civ. Law, 1 v. 450. But see Tholoss. 
Syntagm. Juris, lib. 48. cap. 13. sect. 9. 
(jorvinus Enchirid. tit. ae Testibus. 
tftpianus, lib. 31. ad edict. Digest, 
lib. 22. tit. 5. Fortesc. de Laud. cap. 
20, 32.—Waterhouse on Fortesc. 250. 
Plowd. 12. and the case of Shatter r. 
■Friend, in 1 Show. 158. This the Civi¬ 


lians seem to have received from the 
Jews. Deut. xix. 15. Matth. xviii. 13. 

To extricate itself out of this absur¬ 
dity, the modem practice of the civil 
law courts has plunged itself into ano¬ 
ther. For as they do not allow a less 
number than two witnesses to be plena 
probatio, they call the testimony of one, 
though ever so clear and positive, oemi- 
plena probatio only, on which no sen¬ 
tence can be founded. To make up 
therefore the necessary complement of 
witnesses, when they nave one only to 
any single fact, they admit the party 
himselff (plaintiff or defendant) to lie 
examined in his own behalf, and ad¬ 
minister to him what is called the wp- 
pletory oath; and if his evidence hap¬ 
pens to be in his own favour, this im¬ 
mediately converts the half proof into 
a whole one. By this ingenious device, 
they satisfy at once the forms of the 
Roman law, and acknowledge the su¬ 
perior reasonableness of the law of 
England; a law which permits one 
witness to be sufficient, where no more 
are to be had ; and to avoid all temp¬ 
tations of peijury, lays it down as an 
invariable rule, that nemo testia et$e 
debet in proprid eausd . 

(r) Sir John Kelyng, in his Reports 
of Pleas of the Crown, fo. 49. says, 
44 it seems to roe very plain, by the ex- 
44 press words of stat 1 Ed. 6. c. 12. that 
44 at the common law , one witness was 
44 sufficient in high treason.” But see 
1 Ed. VI c. 12. and 7 & 8 W. III. 
c. 3. s. 2. 4. 

(#) Pref. to Coke’s third and eighth 
Report. Camd. Brit. dxii. clxix. Fort, 
in Pref. 10. 
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trial is not here simply by witnesses, but by jury. Nay, it 
may so fall out, that the jury upon their own knowledge, may 
know a thing to be false, that a witness swore to be true; or 
may know a witness to be incompetent, or incredible, though 
nothing be objected against him ; and may give their verdict ac? 
cordingly (0. 

Twelfthly, when the whole twelve men are agreed, then, and 
not till then, is their verdict to be received. And therefore the 
majority of assentors does not conclude the minority, as is 
done in some countries, where trials by jury are admitted. But if 
any one of Uie twelve dissent, it is no verdict, nor ought to be 
received. 

It is true, that in ancient times, as Henry II. and Henry III.'s 
time, yea, and by Fleta in the beginning of Edward I.’s time, if 
the jurors dissented, sometimes there was added a number equal 
to the greater party, and they were then to give up their verdict, 
by twelve of the old jurors and the jurors so added. But this me¬ 
thod has been long time antiquated, notwithstanding the practice 
in Braclon’s time, lib. 4. cap. 9. and Fleta lib. 4. cap. 9.—For at 
this day the entire number first impanelled and sworn are to give 
up an unanimous verdict, otherwise it is none (F.) And in? 

(/) See Bushel’s esse, Vangh. 147. inferred from the several cases which 
—-It has been said, not from any great are stated in the Abridgment alloded 
authority (5 New Abr. 202.) that there to. The cases, however, do not in the 
is no case in support of the above doc- least affect the principle which Halt 
trine; and that the contrary may be has laid down. 

(F) The unanimity of the twelve jurors in their verdict, must be admitted it 
he a singular institution. Perhaps the reason for requiring this, at least in cri? 
minal prosecutions, arose from compassion to the prisoner; against whom if 
the offence was not proved, beyond all possibility of doubt in the most scrupulous 
juror, it was thought an error on the side of mercy, that a single r cU should 
acquit him. Another reason for this unanimity, might possibly have arisen from 
attaints being frequently brought' in ancient times against juries, to which pu¬ 
nishment every juror was liable j it was therefore reasonable that ereiy one 
should have a power of disseutiug, and not be concluded by the opinion of 
others. There is a passage, in Clarke’s preface to the Laws of Hoel Dha» 
which, at the same time that it shews that this mode of trial was in use among 
the Welsh, accounts, in some measure, for the unanimity of the petit juiy t 
which is not required from the grand jury. There are perhaps many Engfirii- 
men, and even lawyers, who do not know, that in Scotland the unanimity of a 
jury is not required, except in revenue causes before the court of Exchequer; 
and that the chancellor, or foreman, gives the verdict upon a majority of a 
single juror; they therefore consist of an odd number, vis. fifteen; and ap 
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deed this gives a great weight, value and credit to such a verdict, 
wherein twelve men must unanimously agree in a matter of fact, 

chosen oat of lire and forty returned by the sheriff; the panne), or criminal, 
having a right to challenge, as by the English law. We find that the jury, 
consisting of an odd number, is a very ancient regulation in Scotland. “ Such 
44 as be accused of any crime that deserves death, let them pass by the sentence 
44 of seven honest men, or else nine, eleven, or fifteen («).” Fabian, in his 
Chronicle, gives a very particular account of the mayor and aldermen of Lon¬ 
don (4) claiming privileges in the reign of Henry the Third, viz. that for a tres- 
]taas against the king, a citizen should be tried by twelve of his citizens; for 
piurder, by thirty citizens; and for trespass against a stranger, by the oath of 
six citizens, and himself. 

Sir Matthew Hole, in his Bittoria Piacilorum Corona (r), treating of the de¬ 
meanor of the jury, and how their verdict is to be given, remarks, that— 44 if 
44 there be eleven agreed, and one dissenting, who says he will rather die in 
44 prison, yet the v.erdict shall not be taken by eleven; nor the refuser fined or 
44 imprisoned ; and therefore where such a verdict was taken by eleven, and the 
*.• twelfth fined and imprisoned, it was upon great advice ruled that the verdict 
44 was void; and the twelfth man was delivered, and a new venire awarded. 

41 Aasiz. 11. For men are not to be forced to give their verdict against 
44 their judgment.’* He cites P L 20 E. 1. Rot. 43. Norf. coram rege. 

Mr. Emlyn, who published the above work from the original manuscript 
of Sir Matthew Hale, and that at the instance of the house of commons (d ) 9 
has paid particular attention to the passage just cited .— 44 Is it not,** says 
Mr. Emlyn, 44 a force, when any of the jurors are obliged to comply 
“ under the peril of being starved to death; for bow can it be expected that 
«* twelve considering men should, in all cases, happen to be of the same sen- 
44 timents?—Therefore anciently it was not necessary (at least not in civil 
•“ causes) that all the twelve should agree; but in case of a difference among 
** the jury, the method was to separate one part from the other, and then to 
44 examine each of them as to the reasons of their differing in opinion ; and if, 
44 after such examination, both sides persisted in their former opinions, the court 
caused both verdicts to be fully and distinctly recorded, and then judgment 
“ was given ex dido majoris parti* jurutorum.” Thus, in a great assise upon 
pi writ of right, between the abbot of Kirkstede and Edmund de Eyncourt, 
eleven of the jury found for the abbot, and one for Edmund de Eyncourt. In 
thin case, the verdict of the eleven was first recorded. 44 Robertus de Harblinge 
et onines alii prater Radulphum filium Simonis dicunt super sacramentum 
suum, &c. ” Then follows the dictum of the twelfth. “ Ex pradictusRadulphus 
44 fllius /Simonis dicit super sacramentum suum, &c.” Then follows the judg¬ 
ment. 44 Sed quia pradicti undecim concorditer et* precise dicunt, quodpra- 

(a) Law of Kenneth, mentioned by Boe- " Aintionare (i. e. clear themselves) seenn- 
thius (HollingsheacPa translation). “dum cousuetudincin civium civitatis Lon- 

(4) These previleges claimed by the citizens 11 doniaj.” Hot. chap. 1 mo Johann is regis, 
of London arc alluded to in a grant of king N. 35 Petyt. MS. vol. 1. p. 10. 

John’s to the city of Lincoln, in the first (c) Vol 2. 297. ed. oct. 

year of his reign ; “ Concessiiuns etinro quod (d) Jotinu 29 Novemb. 1680, 

de piadtk coronam tangentibus, »e possjnt 
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and none dissent. Though it mast be agreed, that an ignorant 
parcel of men, are sometimes governed by a few, that are more 
knowing, or of greater interest or reputation than the rest. 

“ dictus Abbas et ecclesia sua predicta raajos jus habeant tenendi, dec. ideo 
44 consideratum est, quod pnedictus Abbas et successors sui teneant predicta 
11 tenements dc cetero in perpetuum, &c.” Placita coram justic* itinerant* 
in com' Lincoln anno 55 H. 3. Rot. 29. in dorso. 

In an assize of novel disseisin, between William Tristram, plaintiff, and John 
Simcneland others, defendants * where the whole jury consisted of only ele¬ 
ven i ten found for Tristram, and one fur Simenel \ and both verdicts are 
recorded in this manner. “ Decern jurati dicunt, quod, &c. et undedmas 
juratorum, scilicet Johannes Kineth, dicct, &c. Et quia dicto majoris partis 
jnratorum standum cst, consideratum est, quod praedictus Willielmus reee- 
perct seisinam suam de predict!* teneroentis versus pra»dictoo Johandetn et 
alios per visum recognitorum, et dampna que tazantur per jur. ad dots 
marcas, et Johannes et alii in misericordia.” Fas. 14 E. 1. Rot. 10. cofam 
rcgc. 

The like practice is supposed, in the case above quoted by Sir Matthew 
Bale; Pas. 20 E. 1. Rot. 43. coram rege; which was thus : Martin FUx- 
Osbert recovered seisiu of certain lands in Wesl-Somerton, agaldst the prior 
of Buttelyc, before John de Lovclot and William de Fageham, judges of assiae, 
in Norfolk, anno 16 E. 1. The prior afterwards complained greatly, that in¬ 
justice had been done him by Lovclot, at the said assize, and thereiipoa the 
bishop of Winchester and others were ordered to hear the matter, mid to do 
justice to the prior. Upon this Lovetot and I^ageham were called before the 
bishop, &c. and the prior objected to Lovetot, 44 quod fieri fecit fftlfcaiftl irro- 
44 tulationem in rotulissuis, et contrarium veredicto juratorum assise pre- 
44 diet®, &c. et hoc paratus est verificare per praedictos jural ores, qoi omnes 
u suntsuperstites, &c.” To which Lovetot and Pageham replied, by justify lag 
themselves, and insisting “ quod bene ct riU* processerunl ad captibaem iffius 
44 assise, unde vocant recordum rotulorura suorum, &c.” In which the 
judgment pronounced by Lovetot was entered in the following msifter. 
44 Et quia per predictam assisam convictum [compertum] Alit, quod Ed- 
44 ricus, dc quo praedictus Martinus exivit, fuit liber homo ct liberie coftdi- 
44 tionis; ctqiiamvis ipse Edricus, et exitus de ipso proveniens tenuisseat de 
44 priedicto priore et dc predecessoribus suis, tenementa sua in villenagio, 
44 et per villana servitia, hoc eis non prejudicat, quo raibus corpora sua 
44 sint libera; eo quod nulla prescriptio teraporis potest libernm sanguinem 
44 in servitutem reducere, idco consideratum est, quod pnedictus Martinos 
44 recuperet indc seisinam suam, &c. Et Johannes de Pykering onus re- 
44 cognitorum prefate assise, pro eo quod in veredicto preefate assise, 
44 narrando illud veredictum contrarius fuit omnibus aliis rccognitori- 
44 bus, narrando aliud quant inter illos fuit provisum, sient per enminatio- 
44 ncm eorum convictum [compertum] fuit, ctmanucaptus est per, ftc. ideo 
44 ipse et mauucaptores sui in misericordia. Et preceptum est vie*, qood 
44 capiat predictum J. de Pykering, et salvo, &c. ita quod babeat corpusejsi 
44 apud Kenteford, &c. ad faciendum redemptionem suafn prb tthnsgressione 
44 predicts.” The bishop of Wynton and his fellows then proceeded to exs- 
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Thirteefcly, bat if there be matter of law that carries in it any 
4iffioulty, the jury may, to deliver themselves from the danger of 
attaint, find it specially ; that so it may be decided in that 

mine Lovetot and Pag eh am touching the said judgment. “ Et quia in consi- 
“ deratione super veredicto prime assise compcrtum est, quod J. de Pyke- 
44 ring unus recognitorem predict® assise, narrando illud veredictuni, con- 
** trarius fuit omnibus aliis recognitoribus, narrando aliud quam inter eosfuit 
44 provisura % el nicbil de alio contrario in recordo pnedicto specificatur sivc 
w declarator* immo quod vpredictum captum fuit et receptum, ac si omnes 
44 de uno et de eodem assensu fuissent in veredicto predicto * nec etiara verC- 
“ dictum ipsormn undecim declaratur sive specificatur, &c. nec duodecimus 
44 ab undecim fuit separatus, nec examinatus per se $ nec undecim a duodeci- 
44 mo fuerunt separati, ncc per se examinati, &c. prout morh est i* tali 
44 cAsvy et sic ex contrario veredicto subsecutnm fuit judicium non legi sive 
44 consuetudini regni consonum, videtur manifesto, quod recordum illnd app 
44 est plenum, seu perfectum, in hoc casu, &c. Concordatum est quod aspisa 
44 predicts re-exammetur, &c.” Upon this the sheriff was ordered, 44 qood 
44 venire faciat hie, &c. recognitores assisas predicts, et quod scire facias 
44 Martin to appear at the tame day, ad audiendum, &c. Postea ad prasdictam 
44 diem venerunt recognitores assisas predict®. Et quiapredicti Johannes et 
44 Willielmus aliud recordati fuerunt, quam compcrtum fuit per recordum 
44 rotulorum ipsius Johaunis * et etiam quia juratores predict! minus suffice 
44 enter fuerunt examinati super articulis predictis, sicut patet in recordo pra- 
44 dicto, iterato fuerunt juratores jurati et examinati; qui dicunt super sacra- 
44 mentura suum, quod predictus Martinusfuit villanus ipsius priorisdie quo 
44 ejectus fuit de predictus tenements, &c. Et quia compertum est, &c. et 
44 quod prior ad prasdictam assisam coram prefatis J. & W. respondebat per 
44 ballivnm suum, qui quidem ballivus non potuit deducere in judicium jus 
44 sanguinis natavi domini sui, absque presentia domini sui, &c. ac etiam in 
44 supradicto recordo, quod nulla prescriptio longi temporis potest liberum 
44 tango inem in servitutem reducere, quod omnino falsum est, &c. videtur, 
44 quod judicium de Lovetot erroneum est: Idea consideratum est, quod 
44 predictus prior rehabeat predieta tenements, ita quod omnia sint in eodem 
44 statu, in quo fuerunt ante captionem predicts assise.** Afterwards by 
writ of error, the record coram epitcopo fVinton et sod ft tuit audUoribut quere - 
Utrum was brought coram rege; and Martin FitzOsbert assigned for error, 
that he had recovered seisin against the said prior “ in grosso veredicto su- 
44 per disseising secundum legem communero ; et auditores sine brevi regia 
44 inde eis directo, et sine aliquk premunitionc ipso Marline rite faett, contra 
44 legem cominunein, ipsum a predicto tenemento abjudicaverunt, cl contra 
44 tenorem Magnc Charts domini regis : Dicit intuper quod predict! audi- 
44 tores venire fecerunt coram eis juratores prefati assise in forma certifica- 
44 lionis, et ipsos juratores per sucramentum suum re-examinaverunt, et ad- 
44 roiserunt veredictum eorura contrarium veredicto per ipsos prius pronun- 
44 tiato j unde dicit, quod in iis et aliis erratum est, &c.” To this the prior 
replied, that Martin had been <( premunitus per breve quod vocatur scire 
44 facias; ct quod predicLi auditores habuerunt plcnara potestatem, tarn per 
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court where the verdict is returnable (u). And it the jadge over-' 
rule the point of law, contrary to law, whereby the jury are per¬ 
suaded to find a general verdict—which yet they are not bound to 
do, if they doubt it,—then the judge, upon the request of the 
party desiring it, is bound by law, in convenient time, to seal * 
bill of exceptions, containing the whole matter excepted to; that 
so the party grieved, by such indiscretion or error of the judgev 
may have relief by writ of error, on the statute of Westminster&* 
Fourteenthly, although upon general verdicts given at the bar 
in the courts at Westminster, the judgment is given WITHIN 
four days, in presumption that there cannot be any considerable 

(«) The danger of an attaiwt if wow trials, where the jury, or the judge* 
merely imaginary ; nor need the jury, have been mistakeu, or misled. 4 Bur. 
unless perhaps in criminal or import- 2108. 3 Bur. 1669. Thiy mode was 

ant civil cases, find specially * the introduced about the middle of the 
courts of law having of late years, seventeenth century, 10 Mod. 202. but 
to forward the ends of justice, been is now carried to an immoderate ex- 
accustomed, on motion, to grant new cess. 

“ breve domini regis, qua in per speciali pneccptum domini regia, ad corn- 
44 genda recorda justiciariorum vitiosa et erronea inventa; et hoc satis e*n» 
44 stat domino regi et ipsius consilio, et quod preedictus Marlinus non recupe- 
44 ravit per grossum veredictum > quia non fuit ibi veredictum nisi tale qtnb 
44 iraperfectum, quia per XI. juratores captum » et quod predict! nuditorrs 
44 non admiscrunt contrarium veredictum priori veredicto, quia veredicto* 
44 prius captum eoram J. de Lovetot fuit tale quale iraperfectuin, et contra 
44 legem terne captum per XI. juratores, de statu sanguinis ultra tempuslimi- 
44 tatura; secundum veredictum magis deberet dici suppletio prioris vere- 
44 died defectivi, quam eidem contrarian.*’ To which Martin rejoined, and 
insisted, 44 quod prcedicla assisa fuit plena et perfects coram J. de Lovetot 
44 et sociis suis justic. capta, et hoc liquet expresse in eodem recordo, M 
44 dicit jurati dicunt, &c. Et quod ipse recuperavit prcedicta tenemeola 
44 per grossuin veredictum prefat© assisae, petit judicium, si predictuingros- 
44 sum veredictum super disseisin^ precise faett aliquo modo secundum lege* 
44 et consuctudincm regni Angli© debet adnichiliari, absque brevi de atlinctl, 
44 Ac.” 

The judgment in this case docs not appear, but it seems, that the reason 
why the record of the verdict is said to be imperfect, was not because all the 
twelve did not agree, but because the dicta ulriusquc par tit were not distinctly 
specified and recorded, which is declared to be the usage in such case i “prsnt 
morit ett in tati casu .” 

Is it possible to contend after this, that the trial by twelve jurymen was 
thoroughly introduced, or are there any passages, in the old historians, which 
clearly prove it to have been so established, before the time of Henry the 
Third (r) ? 


(c) Barr, on stat. 21. 
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surprize in so solemn a trial, or at least it may be soon espied; yet 
upon trials, by nisi prius , in the country, the judgment is ndt 
given presently by the judge of visi prim , unless in cases of 
QW ARB impbdit : but the verdict is returned, after trial, into that 
court from whence the cause issued ; that thereby, if any surprize 
happened, either through much business of the court/ or through 
inadvertency of the attorney, or counsel; or through any miscar¬ 
riage of the jury ; or through any other casualty; the party may 
have his redress in that court from whence the record issued. 

And thus stands this excellent order of trial by jury; which ik 
far beyond the trial by witnesses, according to the proceedings of 
the civil law, and of the courts of equity, both for the certainty, 
the dispatch, and the cheapness thereof. It has all the helps to 
investigate the truth that the civil law has, and many more. For, 
as to certainty. 

First, it has the testimony of witnesses, as well os the civil law, 
and equity courts. 

Secondly, it has this testimony in a much more advantageous 
way than those of courts, for discovery of truth. 

Thirdly, it has the advantage of the judge’s observation, atten¬ 
tion, and assistance, in point of law by way of decision, and in 
point of fact by way of direction lo the jury. 

Fourthly, it has the advantage of the jury, and of their being 
de vicineto; who oftentimes know the witnesses and the par¬ 
ties^): and. 

Fifthly, it has the unanimous suffrage and opinion of twelve 
men: which carries in itself a much greater weight and prepon- 
deration, to discover the truth of a fact, than any other trial what¬ 
soever. 

And as this method is more certain, so it is much more expedi¬ 
tious and cheap. For oftentimes the session of one commission for 
the examination of witnesses, for one cause, in the ecclesiastical 
courts, or courts of equity, lasts as long as a whole session of nisi 
print, where a hundred causes are examined and tried. 

And thus much concerning trials in civil CAUSES. As for 
trials in causes criminal, they have this farther advantage, that 
regularly the accusation, as preparatory to the trial, is by A 

(jr) The jury now only corned car- 4 & 5 Ann. c 16.—24 Geo. 2. c. !8w 
porecomitmlus, and not de vicineto. See and note (B) oa this chapter. 
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GRAND jury (if). So that as no ipcm s interest, according to the 
coarse of the common law, is to be tried or determined without 
the oaths of a jury of twelve men; so no man’s life is to be tried 
bnt by the oaths of twelve men, and by the preparatory ac¬ 
cusation or indictment by twelve men, or more, precedent 
to his trial; unless it be in the case of an appeal, at the snitofthe 
party (z) [as to which,, see pa. 125 . 145 .]. 


(#) See Hale*s Historic PlmcUorum 
Cortmas-Hawkins’sPleasof the Crown, 
and the 1 , twenty-third chapter of the 
fourth book or Blackstone’s Commen¬ 
taries. 

(s) Mr. Justice Blackstone con¬ 
ceives that there, are some few defects 
in this mode of decision, nod which he 
enumerates in the conclusion of the 
twenty-third chapter of the third book 
of bis Commentaries. But should 
those defects continue unremedied 
and ynsupplied, 4 * still, (continues this 


learned judge), with all its imperfee* 
tions, I trust that this mode of deci¬ 
sion will be found the best criterion, 
for investigating the truth of feels, 
that ever was established in any conn- 
try.*’— 44 The only complaint I ban 
ever heard uttered against it .(says D» 
Lolme) has been by men, who, more 
sensible of the necessity of public or¬ 
der, than alive to the reelings of hu¬ 
manity, think that too many offender* 
escape with impunity." 


THE END. 
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Of all the schemes hitherto made public for digesting the 
Laws of England, the most natural and scientifical of any, 
as well as the most comprehensive, appeared to be that of 
Sir Matthew Hale, in his posthumous “ Analysis of 
the Law.” 

Mr. Justice Blackstone’s Pref. to his Analy. 




THE 


A UTHOR’S 

PREFACE. 


In the ensuing Tractate, I shall make an 
essay of reduction of the several titles of the 
law into distributions and heads according to 
an analytical method ; but the particulars there¬ 
of are so many, and the connections of things 
so various therein, that as I shall before-hand 
confess that I cannot reduce it to an exact 
logical method, so 1 must declare that I do not 
despair at the first, yea, the second or third 
essay, to reduce all the considerable titles 
thereof under this method. But many things 
will be omitted, and possibly therefore, as they 

shall occur to my memory, will perchanGe be 

[a 2] 
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disorderly shuffled in under such of die distribu¬ 
tions as may not be so proper for them,—or at 
least inserted brokenly, without their just de¬ 
pendence,—till upon a second or third, or, 
perhaps, further essay, die scheme or abstract 
may be entirely new framed. 

However, the following essay will do thus 
much good. 

First, it will discover that it is not altogether 
impossible, by much attention and labour, to 
reduce the Laws of England at least into a 
tolerable method or distribution. 

Secondly, it will give opportunity both to 
myself and others, as there shall occur new 
thoughts or opportunities, to rectify and to 
reform what is amiss in this, and to supply 
what is wanting; whereby, in time, a more 
methodical system or reduction of the tides of 
the law, under method, may be discovered. 
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Thirdly, that although, for the most part, 
the most methodical distributors of any science 
rarely appear subtle or acute in the sciences 
themselves;—because, while they principally 
study the former, they are less studious and 
advertent of the latter;—yet a method, even in 
the common law, may be a good means to help 
the memory to find out media of probation, 
and to assist in the method of study. 

And although the laws of England are gene¬ 
rally distributed into the common law, and sta¬ 
tute law, I shall not distribute my Analysis 
according to that method, but shall take in and 
include them both together, as constituting one 
common bulk or matter of the laws of England. 
Nor shall I confine myself to the method, or 
terms, of the civil law, nor of others who have 
given general schemes and analyses of laws; but 
shall use that method, and those words or 
expressions, that I shall think most conducible 
to the thing I aim at. 
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The laws of this kingdom do respect either. 

Civil rights; or, 

Crimes and misdemeanors. 

This I shall substitute as the general matter 
of the Laws of England; not troubling myself 
with criticisms or propriety of words, in which 
respect the very word civil includes also mat¬ 
ters criminal; because civil constitutions give 
the denomination of crimes, and the rules and 
method of their punishment: but it shall be 
sufficient that I use such expressions as either 
are in themselves proper to express the thing I 
mean, or that, by my usage and application of 
them, I render serviceable to that purpose 
and end. 

I shall therefore divide the Laws of this 
kingdom, in relation to their matter, into two 
kinds. 

1. The civil part, which concerns civil rights, 
and their remedies. 
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2. The criminal part, which concerns crimes 
and misdemeanors. 

And these, to avoid confusion, I shall dis¬ 
pose into several sections. 

And first, I begin with the Law as it relates 
to civil matters. 
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ANALYSIS 


OF THB 

LAW. 


SECT. I. 

Of the civil part of the law, in general. 

The civil part of the law concerns. 

Civil rights or interests: 

Wrongs or interests relative to those rights : 

Relief, or remedies applicable to those wrongs. 

Now all civil rights, or interests, are of two sorts;— 
Jurapersonarum, rights of persons: or. 

Jura rerum, rights of things. 

The civil rights of persons are such as do either. 
Immediately concern the persons themselves: or, 

Such as relate to their goods and estate. 

As to the persons themselves, they are either. 

Persons natural; or, 

Persons civil or politic ; i. e. bodies corporate. 

Persons natural are considered two ways: 

Absolutely and simply in themselves; or. 

Under some degree or respect of relation. Vide Sect. II. 

M 
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In persons natural, simply and absolutely considered, we have 
these several considerations, viz. 

The interest which every person has in himself. 

Their capacities, or abilities, which respect their 
actions. 

The interest which every person has in himself principally con¬ 
sists in three things, viz. 

The interest he has in the safety of his own person. And 
the wrongs that reflect upon that, are, assaults—affrays— 
wound ings. 

The interest he has in his liberty, or the freedom of his per¬ 
son. The injury whereto, is duress, and unlawful impri¬ 
sonment. 

The interest he has in his name and reputation. The injury 
whereto is scandal and defamation. 

As to the other interest of goods and estate, though in truth 
they have a habitude, and are under some respect to the person; 
yet because they are in their own nature things separate and dis¬ 
tinct from the person, they will more properly come in under jura 
rerum. Vide Sect. XXIII. &c. 

The capacity that every person has, which is a power that 
THE law variously assigns to persons, according to the variety 
of certain conditions, or circumstances, wherein they are ; either 
TO TAKE or TO DISPOSE. 

And under this head we have. 

First, the capacities themselves, which are especially two; 

Capacities which a man has in his own right: 

Capacities which he has.inauter droit, or another’s right. 

Now capacities which a man has in his own right, are either,— 

To acquire or take; 

To alien or transfer. 

And both these are either. 

Of things personal; 

Of things real.— 

The second kind of capacities are in IN AUTER DROIT,— -ano¬ 
ther’s right; as executors, corporations, cestuy que use, &c. 
whereof hereafter. 

The various conditions or circumstances of persons, with rela¬ 
tion to those capacities, consisting of, 

Ability, 



THE ANALYSIS OF THE LAW. 


M 


Non-ability. 

And all persons are presumed in law able in either of those 
former capacities of taking, or disposing, who by law are not dis¬ 
abled : and those that are so disabled come under the title of non¬ 
ability, though that non-ability is various in its extent, viz. to some 
more, to some less; as in the several instances following. 

Aliens : here comes in the learning of aliens, as naturaliza¬ 
tion, denization, &c. 

Attainted of treason or felony; here of attainders* 

Persons outlawed in personal actions. 

Infants ;—here of the non-ability of infants. Bacon’s 

Hist, part 

Feme coverts; here of their disability. i. p.S8. 

Ideots and Lunatics ; here of that learning. v,<le $ xir * 

Persons under some illegal restraint or force, as duress, 
maness. 

Villeins (now antiquated). 

Bastards; and here of legitimation. Videjxviii. 


SECT. II. 

Of the relation of persons, and the rights thereby arising . 

Now as to persons considered in respect of relation, the rights 
thereby arising are of three kinds, viz. 

Political, 

(Economical; 

Civil. 

The political relation of persons, and the rights emergent 
thereupon are. 

The magistrate; 

The people or subject: 

The magistrate is either. 

Supreme; 

Subordinate. 

The supreme magistrate is either, 
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Legislative: thb parliament. (With whose rights I shall 
not here intermeddle.) 

Executive: the king. 

And inasmuch as the king is by the law the head of the king¬ 
dom and people, the laws of the kingdom, to intuitu , have lodged 
in him certain rights, the better to enable him to govern and pro¬ 
tect his people. And although under this consideration I shall be 
constrained to take in and include many rights of things; yet 
because they do belong to the king under this relation, AS king, 
and I have no other place or division so apt to dispose of them as 
this, I shall here bring them in together. 

And the rights that belong to the king, as king, are of two 
kinds; 

Such rights as concern his person: 

Such rights as concern his prerogative. 

Of each of these in their order. 


SECT. III. 

Of such rights as relate to the king's person . 

The rights which more immediately concern the king's person 
include these two things, viz. 

The manner of his title, or acquest thereof. 

The capacities of the king. 

The manner of acquest of the regal title, or dignity, is either, 
A lawful acquest; or. 

An unlawful acquest. 

An hereditary acquest of title is by the municipal laws and con¬ 
stitutions of this kingdom, when the crown descends to the next 
of blood, according to the laws and customs of England in cases 
of hereditary descents. 

And here all those rules that have been observed in the law 
touching this point, may he inserted. 

An unlawful acquest of the regal title is,— 

By usurpation; when a subject by wrong invades the crqwa 
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or intrudes upon him who has the lawful right thereto; as 
was done by king Stephen, king John, Henry the fourth, 
and Richard the third. 

And herein may be considered what power the law allows to 
such an usurper, and what it denies him. 

By conquest; when a foreigner either, 

Vanquishes the king, as William the first did Harold. Victoria in 
Or subjects the kingdom; which never happened 

with respect to England since the Romans. populum. 

The king's capacity, as he is king, is of two kinds. 

His political capacity. 

His natural capacity. 

As to his political capacity; he is a sole corporation, of 
a more transcendant nature and constitution than other corpora¬ 
tions ; whereby he is discharged from many incapacities, which in 
the case of other persons would,— 

Obstruct his succession, as alienee, &c. 

Disable his actions, as infancy, or coverture in the case of a 
queen, &c. 

Then, as to his natural capacity, as he is king : the great con¬ 
cerns of government requiring a great assistance to the king’s 
natural capacity, the laws and customs of the kingdom have fur¬ 
nished him with divers assisting councils, which are of two 
hinds, viz. 

His ordinary councils. 

His extraordinary councils. 

His ordinary councils are three, viz. 

Privatum concilium , his privy council. 

And here may be taken in, all such laws as direct, bind, or 
limit the privy council; either, 

In matters of public interest touching the king; 

Or in matters of private interest between party and party. 
Legale concilium , or his council at law; which consisting of 
the lord chancellor, lord treasurer, lord privy seal, judges 
of both benches, barons of the exchequer, master of the 
rolls, &c. is the king s council of advice in matters of law. 
Concilium militare , his council in time of war, or public hos¬ 
tility, viz. 


In matters at land, 


earl constable, 
earl marshal. 
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In matters at sea, the lord admiral. 

The jurisdiction of whom, videposf. 

The king’s extraordinary councils are of two kinds; 

Secular, or, temporal 
Ecclesiastical, or, spiritual. 

The king’s extraordinary secular councils are, the house of 
peers; the house of Commons; in their capacity of informing, 
advising, and counselling the king in matters that are. 

Public benefits; 

Public grievances. 

And here all the learning of parliaments properly comes in, viz. 
the persons of whom it consists ; the members of each house; the 
manner of tfyeir summons; the places that send members to the 
house of commons; and how to be qualified; how elected; the 
qualifications of the electors; what the privileges of parliament 
are; the method of passing bills, &c. and how adjourned, pro* 
rogued, or dissolved. 

The extraordinary ecclesiastical councils are. 

The upper house 
The lower house 

And hither may be referred all laws and constitutions touching 
the convocation. 


SECT. IV. 

Concerning the prerogatives of the king. 

Having shewn you what rights belong to the king’s person, we 
come now ta those rights which concern his prerogative. 

And those prerogatives are of two kinds: 

Direct and substantive prerogatives. 

Incidental and relative prerogatives. 

The direct and substantive prerogatives may be distributed 
under three branches, viz. 

Jura majestatis, Vel summi imperii, i. e. 

The right of dominion. 


of convocation. 


i 
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Potestas jurisdictions , vel mixti imperii , i. e. 

The power of jurisdiction. 

Census Regalis , or, the royal revenues. 

Which I shall subdivide according to their order. 

See the incidental and relative prerogatives in Sect. IX. 


SECT. V. 

Concerning the king's rights of dominion or power of empire . 

The jura summa majestatis, or rights of the king's empire or domi¬ 
nion, are either. 

In relation to his own subjects; or. 

In relation to foreigners. 

In relation to his own subjects, they respect, 

Times of peace. 

Times of war. 

And first of the rights of dominion, which respect times of 
peace. 

These rights, though they are exercisable also, in times of war 
and insurrection, yet seeing they do more immediately respect the 
well-ordering of a kingdom, and preserving its peace and tran¬ 
quillity, I shall here insert them. And though they are various in 
their kinds, and some of them seem to refer to the powers of juris¬ 
diction, yet I shall endeavour to reduce them to these eight heads 
following, viz. 

His rights in relation to the laws. 

In relation to tributes and public charges. 

In relation to the public peace of the kingdom. 

In relation to public injuries and oppressions. 

In relation to public annoyances. 

In relation to his constituting the great officers of the king¬ 
dom. 

In relation to his ordering and regulating trade and com¬ 
merce. 
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In supervising, regulating, and supplying the defects of 
others. 

First, in relation to the laws of this kingdom: 

In the making of laws. 

In the relaxation of laws. 

As to the making of laws, his right consists in three particulars: 

In the making of statute laws, or acts of parliament; for though 
the king cannot make such laws himself without the consent of 
both houses of parliament, yet no law can be made to bind the 
subject without him. 

In the making of spiritual laws, or canons ecclesiastical, which, 
if kept withiu the bounds of ecclesiastical conazance, are ad¬ 
mitted here in this kingdom : as these laws cannot be made 
without the king’s consent, so* neither can the king ordain 
such laws without the clergy in convocation assembled. 

So that in both these kinds of laws, the king’s power of making 
is only a qualified and co-ordinate power. But, 

In making and issuing of proclamations, which in some instances 
are to be taken for laws, as in calling parliaments, declaring 
war, &c. herein the king’s power is more absolute, as being 
made by him alone; yet the king cannot by these introduce 
a new law, so as to alter or transfer properties, or impose new 
penalties or forfeitures beyond what are established by sta- 
lute or common law. 

And as to his power in the relaxation of laws already made, it 
respects either. 

Temporal laws; which being enacted by parliament, the king 
cannot abrogate or annul such a law: but in some cases of 
penal laws, he may, in respect of persons, times, or places, 
sometimes DISPENSE with them (a). 

Here may come in all the learning touching dispensations and 
non obstantes. 

Ecclesiastical laws, wherein the king has a greater latitude of 
dispensation; for if such laws are not confirmed by parlia¬ 
ment, the king may revoke and annul them at his will and 
pleasure. 

(a) The dispensing power of the crown was abolished at the time of the Revotatioa. 
Hume’s Hist. 8 ▼.oqt. 240, 244, 245, 247, 249. Blac. Com. 1 ▼. oct 142, 186, ML 
4 v. oct. 436, 440. 1 W. 5c M. s. 2. c. 2. 
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And here all the learning of commendams, dispentiones adplura, 
and all ecclesiastical defects and incapacities dispensed with 
by the king, fall under consideration. 

Secondly, in relation to tributes and public charges, wherein is 
considered. 

What charges he canNOT impose without consent of parliament; 
and for this, see the statute De Tallagio non Concedendo, 
and divers other statutes, restraining new impositions. 

What charges he may impose without consent of parliament, 
viz. reasonable tolls; as pavage, pontage, murage, &c. 

And here may be considered the lawfulness of tolls, &c. 

And of exemptions from them, | charter > ^ 0n> 

Thirdly, in relation to the public peace of the kingdom. 

1. In preserving it from being broken: 

By inhibitions from going, or riding armed. 

By erecting or razing castles and fortifications. 

By prohibiting such erections by others. 

2. In restoring it when broken : 

By suppressing affrays and tumults with force. 

By a legal prosecuting and punishing such affrayors. 
Fourthly, in relation to public injuries and oppressions. 

By restraining them by imprisonment. % 

And herein consider by whom, where, when, and how, this 
may be done. 

By prosecuting them in the king’s name; 

By indictment. 

By information. 

By pardoning them, as to the king’s prosecution. 

And herein, of pardons, what may be pardoned, wheu, how, 
and by what words, &c. 

Fifthly, in relation to public annoyances: for the king has the 
great care thereof; and the prosecution and punishment of the 
same, as far as they are public, is by law committed to him. 

And this is commonly exercised about bridges, ferries, high¬ 
ways, &c. 

Though these particulars, and some of the foregoing, more re¬ 
gularly come in under pleas of the crown, and criminal matters, in 
the Second Part of this Treatise. 
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Sixthly, in relation to his constituting great officers, viz. 

Civil Officers, as lord chancellor, treasurer, privy-seal, 
earl marshal, lord admiral, judges, &c. 

And here may be considered, 

The manner of their constitution. 

Tbeir office, business, or employment. 

Ecclesiastical Officers, as archbishops, bishops, deans 
archdeacons, &c. 

And here may come in. 

The manner of their constitution ;—as their election, con¬ 
secration, investiture, restitution of temporalties, &c. 

The exercise of their office; viz. how far the king may 
enlarge, limit, or restrain it. 

Seventhly,' in relation to the regulation of trade and commerce. 


1 . 


His right of 


C Coining new monies, 

1 Authenticating foreign coin. 


And here comes in all matters touching the variety and legality 


of coins; and of contracts, orders, and instructions, relating 
to it. 


2. His designation of places of public commerce ; 

As ports, fairs, markets. 

And here of such various learning as relates thereto ; 

As how they are created, { ^ charter. 

J (.By prescription. 

What is a good grant thereof, and what not, if granted to the 
prejudice of another; and of the writ Ad Quod Damnum. 

Also what is a sale in market overt, and of the effects thereof in 
altering properties, &c. and of forestalling, as when a market 
may be forestalled, and when not. 

3. His right in instituting and regulating the instruments of pub¬ 
lic commerce, with respect to 


Undue 


C Weights. 

\ Measures. 


Excessive prices, &c. 

Eighthly, in relation to his supervising, regulating, and sup¬ 
plying the neglects or defects of other magistrates ; 

4 . S ®y writs of error. 

Of civil magistrates i * - . o 

° (.By writs of appeal, &c. 

Of ecclesiastical magistrates; by devolution. 

Of causes, by appeal to him. 
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Of presentations, by lapse. 

Thus far of the king’s prerogatives, with respect to peace; next 
to those that relate to war and commotions. 

These may be termed jura militia, and consist. 

In raising men. 

In building forts. 

And regard either. 

Domestic insurrections'of his subjects : or. 

Foreign hostilities of enemies. 

With regard to his subjects, 

He may raise men to suppress their insurrections by force. 

He may punish them by martial law during such insurrection 
or rebellion, but not after it is suppressed. 

In relation to foreigners:—these rights are to be considered, 
viz. 

The power of denouncing war, and concluding peace. 

And herein leagues and truces may be considered, with their 
various effects. 

Also what shall be said an enemy. 

The authorizing of. 

Public envoys; 

Ambassadors; and. 

Plenipotentiaries. 

The power of granting or issuing letters of marque and re- 
prizal. 

And herein consider the inducements, ends, and effects 
thereof. 

The power of granting safe-conducts. 

And here of the uses and effects thereof. 
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SECT. VI. 

Of the potestas jurisdictiouis ; or the king's right or power 
of jurisdiction. 

Hitherto of tli ejura summi imperii , or rights of empire or do¬ 
minion; now we come to the jura mixti imperii , or potestas juris- 
dictionis, wherein the king generally acts by his delegates, officers 
or representants. 

This potestas jurisdictiouis, or power of jurisdiction, seems prin¬ 
cipally to be of two kinds, viz. 

Extraordinary. 

Ordinary. 

The extraordinary power of jurisdiction residing in the king, 
though for the most part exercised by his officers and ministers, 
consists in three things ; 

In commanding home any of his subjects from foreign parts; 
In prohibiting any of his subjects from going beyond the seas: 

1. By proclamation. 

2. By the special writ of Ne Exeat Regnum. *47, 

In commanding any of his subjects to undertake 48 * 
an office or dignity within the realm. 

And here the learning touching these may be inserted, as 
w here, when, and how these commands or instructions are 
to issue ; and when, and in what cases NOT; what the 
penalty if not obeyed, and in what manner inflicted. 
The king’s ordinary or usual power of jurisdiction, is of two 
kinds : 

Ecclesiastical. 

Temporal or civil. 

Ordinary ecclesiastical jurisdiction, or rather jurisdiction 
touching ecclesiastical matters, anciently belonged to the crown, 
but was for some time usurped by the pope ; so by the statute of 
26 Hen. VIII. it was again restored to the crown. 

And this is of two kinds ; 

Voluntary jurisdiction. 

Contentious jurisdiction. 
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Ecclesiastical voluntary jurisdiction may be exercised by 
the king in several instances relating to ecclesiastical mat¬ 
ters: as. 

In convening ecclesiastical assemblies, as synods, convocar 
tions, &c. 

In such acts of voluntary ecclesiastical jurisdiction, wherein 
the king has a power to concur with the ordinary. 

And in many cases, to do what the ordinary canNOT do; as 
in constituting appropriations, uniting of churches, erect¬ 
ing ecclesiastical benefices or dignities, dispensing with 
irregularities, exempting from ecclesiastical jurisdiction, 
with relation to his free chapels ; in pardoning crimes re¬ 
lating to ecclesiastical jurisdiction, and the execution of 
their sentences, wherein a private interest is not 
concerned ; in suspending the effects of their sentences 
(even) in causes criminal; and an infinite more of the like 
nature. 

This is a large field full of many titles, and of various 
learning. 

As to ecclesiastical contentious jurisdiction: it is true, 
the king meddles not with it as to the exercise thereof; for 
that would be both an injury to the excellency of his ma¬ 
jesty, and also a wrong to the subjects in depriving them of 
their right of appeal, if there be cause for the same; for if 
the king should be the judge upon the FIRST instance, the 
party cannot afterwards appeal. 

And therefore in cases of ecclesiastical contentious juris¬ 
diction, his power is exercised by way of interposition, 
in three instances, viz. 

By his power of C Jurisdictionem ordinarium , et jurisdiction 
committing 1 nem delegatam, 

To commissioners of his own nomination under the great 
seal. 

By suspending their proceedings; which is done, not by his 
immediate authority, but by the administration of his tem¬ 
poral courts, who, by a power derived from the king, 
suspend their proceedings By prohibition,— if there 
be cause. 

By the last devolution'of appeal; wherein, though the king 
himself does not judge in person, yet he appoints com - 
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missioners under tlie great seal to receive and determine 
the appeal. 

And thus muck of the king's ecclesiastical jurisdiction. 

Now as to the temporal or civil jurisdiction of the king: 
this, as well as his ecclesiastical jurisdiction, is of two kinds, viz. 

Voluntary. 

Contentious. 

His voluntary temporal jurisdiction consists, 

In erecting of courts by his great seal; so that they be courts 
of the common law; for a court of equity canNOT be now 
erected, but by act of parliament. 

In the erection and collation of. 

Jurisdictions. 

Regalities. 

Liberties. 

Franchises. 

Exemptions. 

Privileges: and. 

Dignities. 

In erecting and collating of jurisdictions, viz. 

Exempt jurisdictions. 

Non-exempt jurisdictions. 

Exempt jurisdictions ; as the jurisdiction of counties palatine, 
jurisdiction not to be impleaded extra muros, conusance of 
pleas, &c. 

Non-exempt jurisdictions; as leets, toms, power tp hold 
pleas, &c. 

In the collation of regal powers; as of coining money, par¬ 
doning offenders, constituting justices, &c. 

But see how far these are resumed by stat. 28 Hen. VIII. 

In the collation of liberties ; as forests, parks, chases, warrens, 
ferries, gaols, return of writs, ports of the sea, fairs, mar¬ 
kets, tolls, and many others of like nature. 

In the collation of franchises; as creating of free boroughs, 
giving power of sending burgesses to parliament, creating 
and dividing counties, erectings of corporations. 

In exemptions of all kinds; as from suit at the county, tom, 
or hundred court; also from serving on juries, and from 
paying tolls, customs, subsidies, &c. 
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In the collation of privileges ; as endenization of aliens, pri¬ 
vileges against arrests and imprisonment, and enfranchising 
villeins by his presence formerly. 

In the creation and collation of dignities; as dukes, marquisses, 
earls, viscounts, barons, &c. 

And thus far of the king’s temporal voluntary jurisdiction. 

As to the king’s temporal contentious jurisdiction before- 
mentioned, this is not exercised by the king in his own proper per¬ 
son, for the reasons before given in the head of ecclesiastical con¬ 
tentious jurisdiction ; for though instances have been of the king of 
England sitting in the court of king’s bench, and though the stile 
of that court is coram rege, and the chief justices there were an¬ 
ciently called locum tenentes domini regis, yet, when the king sat 
there in person, the judgment or opinion of the court was always 
given by the justices. 

The king always exercises this contentious temporal jurisdiction 

y his judges or justices, which he creates or constitutes four 
ways: 

By WRIT, as the chief justice of the king’s bench. 

By patent, as the ordinary judges of the established courts' 
at Westminster. 

By commission, as justices of ot/er and terminer, gaol-deli¬ 
very, assize, and nisi prius. Vide infra. 

By charter, as the judges in courts of corporation and in¬ 
ferior courts (6). 

( b ) To maintain both the dignity and independence of the judges in the superior courts. 
It is enacted by 13 W.III. c. £. that their commissions shall be made (not, as formerly, 
and in the time of Sir Matthew Hale, durante bene placito, but) quamdiu bine 
as cesser I NT, and their salaries ascertained and established. But seel Geo. III. C.J3. 
and Blac. Com. 1 ▼. oct. £67. 
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SECT. VII. 

Concerning the census regalis; or, the king's royal 
revenue (c). 

I come now to speak of the CENSUS regalis, or the king's royal 
revenue; and here 1 shall not say much of his houses, manors, 
lands, fee-farms, or free rents, because these are common to him 
with other persons; but I shall only speak of his royal revenue, or 
CENSUALES PRASROGATI ViE, and that CENSUS REGALIS, of 
which the law takes notice as of common right belonging to him, 
AS HE IS KING. 

And the kinds of those revenues are two, viz. 

Ecclesiastical. 

Temporal. 

His ecclesiastical revenues are of two kinds : 

Extraordinary. 

Ordinary. 

His extraordinary revenues ecclesiastical are those subsi¬ 
dies and tenths, and other ecclesiastical supplies granted occa¬ 
sionally by the clergy in their several convocations. 

Note, In those occasional supplies the law takes notice, that 
the king has an inheritance, though depending upon the 
bounty of his subjects, and therefore he may grant an exemp¬ 
tion from them : as likewise he may do to particular persons 
from temporal subsidies, hereafter mentioned, for the same 
reason. 

His ordinary revenues ecclesiastical are likewise of two 
kinds : 

Constant, or annual. 

Contingent, or casual. 

The constant or annual revenue ecclesiastical is his tenths of 
ecclesiastical benefices, extra-parochial tithes, and some other 
things of ecclesiastical nature, that possibly might come to him by 
the dissolution of monasteries. 


(c) As to the roj-al revenue, upon the footing on which it at present stands, see the 
eighth chapter of the first book of Blackstonc’s Commentaries. 
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Hitlier may be referred proxies, (procurations,) pensions, tithes, 
appropriations, fee. 

The casual, or uncertain, ecclesiastical revenues are, 

His first-fruits of all the ecclesiastical beneficek; settled in 
him by stat. 26 Hen. VIII. 

The temporal ties of bishops ; which though they are in the 
crown by reason of the king's right of patronage, yet I may 
cail them spiritual, because they dre part of the revenues 
of an ecclesiastical corporation: and on the same reason, 
dorrodies also; as .being the foundation of ecclesiastical cor¬ 
porations. 

. And also lapse itself; which though it be not reckoned a re¬ 
venue, because not to be sold, yet it is EQUIVALENT to 
a revenue j for it yields a preferment for his clerk. 


SECT. vnr. 

Of the king's tpmpoj;al rererfue. 

I gome now to that part of the king’s census regaliq which I call 
TEMPORAL : and this is likewise of two kinds; 

Extraordinary. 

Ordinary. 

The extraordinary temporal revenue ^ay^bp v fi|fl|iQj ( divided 
into, 

^The ancient. 

»The modem. 

The ancient temporal extraordinary revenjje|Ljir^ £ ^f[several 
Rushw. col. kinds, as, 

▼oi. i. p. 481. Hidage, cornage, scutage. * 

Aids: ad corpus redimendum, ad fliumjpruriQgeriijLym mili - 
tem faciendum, adjiliam primogenUum raaritari^grn. 

The modem are the subsidies and supplies granted by parlia¬ 
ments. 
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The ordinary census regalis temporalis is also of two kinds, 
▼is. 

Common. 

Special. 

The common census regalis temporalis is either, certain, or 
casual. 

Certain; as his rents and demesnes ; which are either. 

Newly acquired by dissolution, surrender, exchange: or. 
Ancient; as, antiqua dominia corona, i.e. ancient demesnes, 
flere insert what they were, what the tenants privileges 
were, &c. 

The CASUAL ordinary temporary revenues; as, profits of 
his tenures, and the like. 

The special ordinary census regalis in its original was an¬ 
nexed to the crown for the support of the kingly state and dignity; 
this is of several kinds, viz. 

Purveyance, or buying at the king’s price; which is since taken 
away (rf)l 

Prisage, i. e. one tun of wine for every ten tuns laden : n eveiy 
ship; and from aliens, in lieu thereof, two shillings for eveiy 
ton. 

Here add who are exempted from prisage. See. 

Customs, great and small, magna 4f antiqua custuma. 

Bona vacantia, as waifs, strays, wreccum marts* 

Royal fish, as whale and sturgeon. 

Bona forisfacta, tel conjiscata; as. 

Bona felonum, vel felonum de se. 

Bona fugitivorum . 

Bona utlagatorum, if in exigendis positorum. 

Royal escheat: as 
Terra Normanorum . 

Terra Alien igenorum . i Imr. p. 

Terra Proditorum. Vmrr. 

Royal mines. 

Maritime increase, by reason of iUuvio marie. 

Profits of his courts; as. 

His fees of the'seal. 

Fines npon original writs. 


« VMetf Cw.n.cML 
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Post-fines, or fines pro. licentid coneordandi. 

Fines for misdemeanors, and those are either common or 
royal. 

Common fines on vills, townships, or hundreds, for the escape 
of murderers, felons, and the like. 

Yideji. Amerciaments. 

Custody of ideots and lunaticks lands: 

The latter upon account, not so the 
former. 

Profits of his forests. 

Treasure trove. 


SECT. IX. 

Of the relative prerogatives of the crown. 

Thus far I have gone with the direct or substantive prerogatives 
of the crown; now I come to those that are dependant and rein* 
tive: which are of several kinds, viz. 

The prerogatives. 

Of his presence, in relation to breach of the peace, seisur b of 
villeins, arrests, &c. 

Of his possessions ;—that no man can enter upon him, but is 
driven to his suit by petition. And here of traverse, monstruns 
de droit , amovcas man us , &c. when, in what cases, and how to 
be brought. 

Of his demesnes ; and the exemptions of ancient demesne 
rights. Vide supra, s. 8. 

Of his grants, how to be expounded. 

Or his suits; as, 

In what courts, and election of courts. 

In what writs. 

In his process, 
i In his pleadings. 

In his judgments. 
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exceptions.. ... f *. . ... *».. . i ? *• . 

Of his debtors and accountants, in their debts and ac¬ 
counts, • • i * .T I f .I.,.- .. 

In relation to his TREASURE, and of his officers employed 
therein. .. : . 

. In relation to persons Jl&UATKP to. him; as, his, queen con¬ 
sort ; and here of her separate capacity, her revenue, aurum 
regina. :• . 

His children; his eldest son, eldest daughter* . 

His ministers attending his person, or his courts, or his public 
service. 

And herein. 

Of privilege. 

Of protection. 

And thus I have gone through the analysis, or scheme of the 
king's prerogative; by which, though it be but hastily and imper¬ 
fectly done, may be seen, of what vast dimension this one, though 
great title of the law is, and what a vast number of great and con¬ 
siderable titles , .i«y>.it; pa^on^uch-thaA if I^should pursue any 

one of these subordinate titles, though it might seem but narrow, 
and; hw* expressed iM hyj& wprdnPrj.twoi^ as VW&t- 
ci^tpfn, ;&<?.; tbw# & iHtf w*e tffcbtse, but in A the bajrft walyrift of 
it, and of the several incidents and xividots that wpu}4 be f^junAto 
fall into it, would grow a$ Jprge #&tlfteibnef abstract of this great 
heedj IlMidoiifat swA it : maympofe. larg^.t % ihc^eapiUitfR \eins 
and arteries in the body take up more room # fmdifi£t^sian ; thpn the 
great trunks, out of which their small ramifications are drawn. 
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y. irz o*tr- * ■ '-••*. -v ,? : r 

the subordinate magistrates: an 

ecclesiastical. 

Thus far of thp supreme magistrateand of the. .rights, annexed 
t# him by reason pf his office.. The ne^ct consideration is of sub¬ 
ordinate magistrates, which shall consider in the same method 
as the former, viz. not only in their own persons,, but also in those 
rights they have annexed to them by reason of their offices^ or 
magistracy, . 

All subordinate magistracy is derived from the supreme* either 
immediately or mediately ; either by express grant from,him* or by 
something that implies or supposes it . in its original ,ppstom 
Of. prescription. And this magistracy may be distinguished into 
these kinds* ..vifc. . » 

Magistrates ecclesiastical. 
r Magistrates temporal,,, . * . t , .,*^1 
-i,JBcclesiaatical.magistrates ; such, namely, as have a jurisdiction 
annexed, are of two kinds ; 

Ordinary. 

Extraordinary.. . . .. . ... - • ^ 

The ordinary ecclesiastical magistrates are also of two kinds, 
viz. . ... ... , 

Such^as have .ecclesiastical jurisdiction annexed to ihei&.places 
and offices primarily and originally; as archbishops, 
bishops, archdeacons. ...i , .1 

Such as have their jurisdiction by substitution and, delegation 
from them, as chancellors^ officials;, surrogates, vicars gene¬ 
ral, guardians oLtbe.s|iiritualties r 
The^xtraordinary ecclesiastical magistrEtes, are certain persons 
appointed by the king’s commission for hearing .and determin- 
ingjjajatters of-ecolesiasticahdconusance 4 ,ithe>king being su¬ 
preme liead in matters ecclesiastical., Aod 4 tds is^either, 

In thoJkriMstoKGfi ancien^lyoemmissioners 

in matters ecclesiastical, either ad unitersalitatem causa- 
ram, or in particular cases. 
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In the second instance, as commissions of appeal, and of 
review. 

And because those magistrates have ecclesiastical jurisdiction 
annexed, here might be brought in the whole particulars 
thereof, and amongst them principally these, viz. 

In matters of crime, as adultery, fornication, incest, fee. 

In matters of interest, as, 

De testamentis is administrationem commission *. 

Here of that matter. 

De matrimonia is divortio: and here, who may marry; what 
is a lawful marriage; the kinds of divorces, and their con¬ 
sequences or effects; 

In dissolving, or not. 

In bastardizing, or not. 

In cases of general bastardy, when written to by tire TEMPO¬ 
RAL courts. 

In cases of tithes. 

In cases of dilapidations. 

In cases of ability of clerks, institution, destitution, or depriv¬ 
ation, suspension, sequestration, &c. of ecclesiastical bene¬ 
fices. 

Of the difference between jurisdiction voluntary, as ad¬ 
missions, institutions, probate of wills, commission of ad¬ 
ministrations, and contentious jurisdiction. 

Of their sentences and coercion, namely, excommunication, 
and the effects thereof, in reference to. 

Disabling the party. 

Imprisoning the party. 

The method of restraining the exceeding of their juris* 
diction; 

By prohibitions. 

By pramunire. 

The means of redressing their errors. 

By appeal: the method and effects thereof. 

Of the several courts belonging to their several jurisdic¬ 
tions; as, 

To archbishops, their court of audience, prerogative 
oourt, and court of arches. 

To bishops, their several consistories, and chanceries, their 
chancellors, Ac. 
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Their power of visitation. To what it extends: 

To corporations | Spiritual. 

When to hospitals. 

When to universities, &c. 


■ 


SECT- XI. 

Concerning temporal magistrate*. 

Thb temporal magistraaes are of three kinds, via. 

Military- 

Maritime. 

Civil, or common-law magistrates. 

The military were the constable and marshal, whose power, as far 
as the common law takes notice of it, consisted of two parts, 
viz. 

Of a kind of mixtum iMperium, which principally was for 
the preservation of peace, and ordering the army in time of 

war. 

A jurisdiction belonging to their court martial: whereof be¬ 
fore. 

The maritime is the admiral, and those deriving power under him. 
Their power likewise consists of, 

A kind of mixtum et subordinatum impbrium over the 
the officers and seamen, especially in the king’s fleets and 
yards. 

Potestatem jurisdictionis, in relation to matters arising 
upon the high sea. 

And here of the admiral's jurisdiction, and the remedy if he 
exceeds in it; 

By prohibition. 

Action on the stat. 2 H. 4. 

The common law, or civil magistrate; I mean such as are insti¬ 
tuted either by the common law, by statute, or by custom: these, 
in relation to tilings temporal, are various. 
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And because these magistrates consist 4 not .only pf natural 
persons, as they are such, but of natural persons constituted 
in some degree of empire, power, or jurisdiction ; here will 
aptly fall in the diversity, the v jurisdiction and powers of the 
several courts, and of the officers, jboth ministerial and judi¬ 
cial. These, though I shall not prosecute in all their 
branches and extents, yet I shall give some short account of 
them, viz. 

The subordinate civil magistrates are of two kinds : 

Such as have not only a civil power,' which I may call potbs- 
tatem mixti IMPERII, but ^Uo have a power of jurisdic¬ 
tion. 

Such as hayp.u.ki^d pf ciyjl.power, or I^I^TUM ^mperium, but 
without jurisdiction. Viie sect. 12. 

As to the former. 

The persons that exercise this power, or jurisdiction, are 
called judges, or judicial officers. 

The places, or tribunals, jvl^rpin they exercise ^their power, 
•furp palled jcoy^yp. 

Apd the .right ,by jvhiph gx^rpi^e tjjflt .gower is called 
JURISDICTION. 

^s^rpfbi£ jields.ps fli^e^^idgryti^. 

The cqui^s { th^mspl v xes f ^at jj^ey £fe, ape consti¬ 

tuted. 

Whpt their jgris4ictjqn is, ^d^tl^je^tepk tli^r^f. 

Who the judges are, and how made, whether byccgpnission, 
charter, presjcriptipu, ci^^m.^ lxy c^urge of the common 
law. 

The courts are of, tyro*kinds : 

.Courts pf record. 

Not of record. 

first, -of courts afgecord, *the$e is this jdiyprsify, % viz. 

Supreme. 

Superior. 

Inferior. 

The supreme court of this kingdom is the. fpp t COURT OP 
parliament, consisting of the king, and ^othjhouses of par¬ 
liament. 

The courts I call rSU^Rjoa, .are indeed j >f ae^epj and 

degrees, and eJCMy^mp *1» 


J 
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bounds and confines of its jurisdiction by law assigned, 
they are. 

More principal. 

Less principal. 

The more principal are. 

The court of the lords house in parliament, 

Z' Chancery, 
y King’s Bench, 

^ Common Pleas, 
f Exchequer. 

C Ad communia placita . 

I Ad placita foresta. 


And 


The great courts at 
Westminster; as. 

Justices itinerant (e) 


By custom, 
or 

charter: 


s 


The LESS principal are such as are held, 

/"Gaol-delivery, 

\ Oyer and terminer, 

By commission: < Assize, 

I Nisi prius, 

v.And divers others. 

As the courts C Lancaster, 

of the counties ^Chester, 

palatine of ( Durham. 

.. r * r i* C Grand Sessions, 

By virtue of act of parlia- V Q 

ment, and the king’s com- e ^ers, 

° J J ustices of Peace, 

mission: as the courts of / A . 

LAnd divers others. 

Inferior courts of record. Though there be a subordination 
of most courts to some other, yet for distinction’s sake I shall 
call those inferior courts which are ordinarily so called ; as. 
Corporation courts. 

Courts leet. 

Sheriffs torns. 

/"Courts baron. 

Secondly, courts not of 1 County courts, 
record are divers : as, j Hundred courts, 

(And others. 

But I am not solicitous of pursuing this matter of courts and 
their jurisdiction over-largely; because all the learning of them 
is already put together in the Tractates of Crompton, lord Coke, 
and others, who have written on the jurisdiction of courts. 

(e) See Blue. Com. 3 ▼. 57. 4 v. 411. 42f. 
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SECT. XII. 

Of inferior magistrates , sine juuisdictione. 

It now follows, that somewhat be said of those magistrates who 
have a certain imperium, but without jurisdiction; and these are 
called ministerial officers. 

Some officers indeed are simply ministerial, as clerks and 
officers in courts, custos brevium , prothonotaries, the remembran¬ 
cers and chamberlains of the exchequer, &c. 

But these, though they have a superintendency over their sub¬ 
ordinate ministers, and a ministerial administration.in courts of 
justice and elsewhere, I shall not meddle with in this place, but 
refer them to the several courts to which they belong. 

For those that I here intend are of a more public and common 
kind, and are principally these, viz. 

The sheriff of the county, who is the greatest ministerial 
officer ; and I ca}l him a magistrate, because he is A con¬ 
servator of THE PEACE of the county, and executes the 
process of the king's courts. 

Here are considerable, 

How constituted: 

How discharged: 

What his power, his office, his duty. 

This is a large subject: see those that have written of this 
office. 

Mayors of corporations. And here of heads and governors of 
colleges, &c. ( f ). 

Constables, and head constables. 

These, though they have not any jurisdiction to hold conu^ 
zance of any fact, yet are conservators of the peace, and have 
a kind of mixtum imperium relative to it. 

Bailiffs of liberties, seijeants of the mace, and all that have a 
power vested in them by law for the EXECUTION of justice, 


(/) As to JUSTices or tiii peace, see Blac. Coin. 1 ▼. 350 to 355. 
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are within the precincts and extents of their several offices A 
kind of magistrates; for a subjection is by law required' of 
others to them, in relation to. that power wherewith they are 
invested, and ihe execution thereof. 

Thus far of magistrates both supreme and subordinate, and the 
several rights that are intuitu & sub rations officii annexed 
to them. 


SECT. XIII. 

Of the rights of the people or subject. 

Having gone through the distribution of magistrates, I come now 
to the other term of relation, namely, of subjects. 

And the rights of subjects are of these two kinds, viz. 

Rights of DUTY, to be performed. 

Rights of privilege, to be enjoyed. 

As to the first of these, they are such duties as are to be paid or 
performed by them ; either. 

To the king, as supreme executive magistrate : or. 

To inferior or subordinate magistrates. 

The rights or duties to be performed by the people to the king 
himself, are, 

Reverence and honour, fidelity and subjection. 

All which come under the name of allegiance; and the 
extent of this is declare , and assurance thereof given, by 
the oaths of allegiance, &c. of supremacy by 1 Eliz. of 
obedience by 3 Jac. 1. • 

Payments of those rights and dues, customs, subsidies, &c. 
which either by the common law or by act of parliament 
are settled on the king. 

The rights to be performed to inferior magistrates, are. 

Reverence and respect to them, according to their place 
and authority. 
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, A just subjection to their lawful power and authority, as 
far as by law it extends. 

The rights and liberties to be enjoyed by thb people, both 
in relation to the king, and all his subordinate magistrates, are. 

That they be protected by them, and treated according to 
the laws of the kingdom, in relation to, 

Their lives. 

Their liberties. 

Their estates. 

' And here falls in all the learning upon the stat. of magna 
ckarta , and chartadeforesta, which concerns the liberty of 
the subject; especially magna charta , cap. 29. and those 
other statutes that relate to the imprisonment of the subject with¬ 
out due process of law; as the learning of habeas corpus, and 
the returns thereupon; 

Where the party is to be bailed. 

Where to be remanded. 

Where to be discharged. 

Hither also refer those laws that relate to taxes and imposi¬ 
tions ; as. 

The stat. de tall agio non concedendo . *lmt 59. 

The petition of right, &c. 

Also, the statutes and laws concerning monopilies. 

Commissions of martial law. 

Commitments by the lords of the council. 

And concerning the trial of men’s lives, liberties, or estates, 
otherwise than according to the known laws of the land. 

These, and many more of tliis nature, are common heads of 
those liberties and rights that the people are to enjoy under the 
magistrate. 

And thus far concerning the capita legis, in reference to 
the political relation of the magistrate, both supreme and subor¬ 
dinate of the one part, and the subditi or subject on the other 
part: for though subject, in a more strict and peculiar sense, is 
THE correlative of the prince ; yet, in a more large and 
comprehensive right, it is a correlative to any inferior magis¬ 
trate also, according to a more limited and restrained sub¬ 
jection. 



THE ANALYSIS OF THE LAW. [29] 


SECT. XIV. 

• Of the rights of persons under relations (economical: and 
first , of husband and wife . 

Thus far of the rights of persons under a political relation : now 
concerning the rights of persons under a relation (ECONOMICAL. 

And they are these ; 

Husband and wife. 

Parent and child. 

Master and servant. 

And I shall here note once for all, that in (economical relations, 
as in the former, I shall not only take in the persons themselves, 
but also those jura rerum which concern them under th*t rela¬ 
tion ; which though they may be of a distinct consideration under 
jura rerum, yet in this, and what follows, I shall, as before I have 
done, take in those jura rerum that have a kind of connection with 
the jura person arum, under their several relations. 

In the consideration of this relation of husband and wife, are 
these things considerable, viz. 

In relation to the persons themselves. 

In relation to certain connexes, consequences, or incidents, 
belonging to persons under this relation. 

As to the former, these capita lbgis and legal enquiries fall 
in, viz. 

The persons that by law may intermarry, the limits whereof are 
prescribed by the statute 31 H.8. restraining it to the degrees 
prohibited by the Levitical law. 

And yet a marriage within those degrees is NOT vend, but void- 
able by sentence of divorce. 

The age of consent to the marriage : 

In the male, fourteen. 

In the female, twelve. 

Note, the effects of marriages inpra annos nu biles (g). 

(g) As to cLANDitTiNi marriages, see 26 Geo. II. c. S3, and Blac. Com. 1 ▼. 4J9. 
4 ▼. 162.—Aj to the marriage of lunatics, see 15 Geo. II. c. 30. And as to the marriages 
of the royal family, seeFortcsc. Al. 401,402. Lords* Journ. 28 Feb, 1772. 4nd 12 Geo. 
III. c. 11. 
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The differences of marriages ; as, 

A marriage de facto . 

What is requisite to the constitution thereof; 

And what effect it has. 

And a marriage de jure, 

What it is, and the effects : 

And how each may be tried. 

What dissolves the marriage. 

And here of divorces, viz. 

A mensa Sf thoro only ; as, 

CausA adulterii. 

Causa savitice. 


A vinculi matrimonii; as, 

CausA consanguinitatis vel affinitatis . 
CausA prctcontractus. 
CausAfrigiditatis . 

And here the effects of such divorce. 


In relation 


{ 


to the parties themselves, 
to their children. 


Co. on lit 
M3, a. 


The second thing is, in relation to those incidents and conse- 

quences that arise upon the intermarriage, viz. 

l Rol. What things the husband acquires by the intermarriage. 
Abridge. . 

34t. VIZ. 

Personal things in possession. 

Real chattels to dispose. 

And here. 

What shall be a possession. 

What a disposition. 

What things he acquires by the death of his wife ; 

In relation to chattels real: 


By surviving her. Vide sect. 33. 

In relation to inheritances; as. 

Tenant by the curtesy, if he have issue inheritable by her. 
Bacon’s Here of tenants by curtesy. 

What things he acquires not by the intermarriage, or 
death. 


Note, personal things in action, are in him to discharge by the 
marriage; but not to enjoy them by marriage ; or death, unless 
he be her executor or administrator. 



THE ANALYSIS OF THE LAW. [31] 

What acts of the husband during the marriage bind the wife. 
And here of discontinuances. 

What acts of the wife during coverture bind the husband, and 
what not. 

And here of 
Her contracts, 

Her wills, 

Her receipts. 

What acts bind herself, and what not. 

And here of fines by judgment against her. 

What the. wife acquires by the marriage or death of the 
husband; 

In relation to honorary titles and precedence. 

In relation to inheritances. 

And here of dower, the kinds of it, 

When and how due. 

Also of quarantine. 

In relation to chattels. 

Here dt rationabili parte bonorum; 

And bona paraphernalia . 

Remedies by the wife against the husband, 

In casu savitia. 

In casu alimonia. 

Either in the spiritual court: 

Or temporal. 

In what actions they must sever. 

In what they may join or sever. 

What relation of proximity either has to the other in case 
of survivorship, as to the administration of each 
other’s goods. 
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SECT. XVI. 

Of the relation of master and servant. 

Touching the third (economical relation, of master and servant, 
little is to be said. 

Bnt here consider. 

The kinds of servants. 

The nature of retainers. 

The acts that may be done reciprocally by the master, or 
servant, to each other; 

In maintaining their suits ; 

In defending their persons. 


SECT. XVII. 

Concerning relations civil. 

I HAVE done with relations political, and also (economical, and 
therefore come now to those which I call civil ; though it is true, 
that term, in a general acceptation, is also applicable to the two 
former relations. 

But in a limited and legal sense, I distinguish civil relations 
into four kinds, viz. 

Ancestor and heir. 

Lord and tenant. 

Guardian and pupil. 

Lord and villein. 
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SECT. XIX. 

Concerning lord and tenant . 

Under the relation between lord and tenant, these titles fall, 
viz. 

First, the tenure itself: 

What it is ; 

How created: 

What the fruits thereof; 

C Service. 

Inf. Sect. Hent, % Charge. 

^ Seek. 

Services of two kinds : 

Of common right incident to tenures ; as, 

Fealty : 

What it is. 

Conventional services; as, 

Homage, 

Knights service. 

Grand or petit serjeanty. 

Secondly, certain perquisites arising from it; as. 

Wardship; 

Marriage; 

Escuage; 

Relief: 

And also escheat, which is either, 

Postea, Ex DEFECTU sanguinis, for want of heirs: or 

Sect. S3. 

Ex DELICTO TEN ENT IS, as by attainder. 

And these several titles may be branched into exceeding 
many particulars. 
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SECT. XXI. 

Of lord and villein. 

This title is at this day of little use, and in effect is altoge¬ 
ther antiquated; and therefore I refer myself herein wholly to 
Littleton. 


SECT. XXII. 

Concerning persons or bodies politic, i. e. corporations. 

I HAVE done with the JURA pbrsonarum NATURALiUM f con¬ 
sidered under their several relations, political, (economical, and 
civil; and therefore I now come to persons politic, or corporations, 
that is, bodies created by operation of LAW. 

The highest and noblest body politic, is THE KING ; who though 
he be a body natural, yet to many purposes is also a body politic or 
corporate, as has been already shewn, and shall not now resume. 
Therefore bodies corporate, in respect of the nature of them, I 
divide into two kinds, viz. 

Ecclesiastical. 

Temporal. 

Ecclesiastical corporations are distinguished in their constitu¬ 
tion, thus; viz. 

In the title of it. 

In the manner of it. 

In the nature of it. 

In the title of their constitution, they are, 

By prescription ; 

By charter; as all new ecclesiastical corporations, founded 
within memory, are. 
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In the manner of their constitution, they are. 

Elective. 

Presentative. 

Donative. 

And here. 

Of institution. 

Induction. 

By whom to be made; 

And when; 

And the effects thereof. 

Also of lapse, 

And devolution ; 

When, and how. 

In the NATURE of their constitution, they undergo many diver¬ 
sifications, and are. 

With cure, as parson, vicar, &c. 

Without cure, as prebend. 

Regular, as abbot, prior. 

Secular, as master of hospital, parson, vicar, &c. 

With dignity, as bishops, deans, chancellors; or. 
Without dignity, or simple benefices, as parson, vicar, 
prebend. 

Sole, as bishop, dean, parson, vicar, prebend; or. 
Aggregate, as dean and chapter, master and confraternity. 
And under every of these distinctions, the following connexes 
fall in, and are considerable, viz. 

How they may acquire : 

And what is requisite thereto. 

By charter or deed. 

By licence to purchase in mortmain. 

And here of mortmain, which is equally applicable to all sorts 
of corporations, whether ecclesiastical or secular. 

How they may alien. 

Here fall in the several disabling statutes of 1st, 13th, and 18th 
of Eliz. and the enabling statute 32 H- 8. &c. and what cir¬ 
cumstances and qualifications are requisite to enable such 
alienations : and if by demise, or otherwise. 

How they are dissolved; and the effect of such dissolu- 
lutions; as, 
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What becomes of 
Their lands; 

Their goods. 

And this is likewise applicable to 
Lay corporations. 

Now as to temporal or lay corporations, 

They are of two kinds : 

Special corporations, i. e. erected to some special purposes, as 
where the grant is to a monk, or to the good men of Islington 
in fee-farm. 

So church-wardens are, by the common law, a special 
corporation to take goods or personal things to the use of 
the parish. 

General corporations; which are distinguished thus : 

In respect to the title of their corporation. 

By charter: 

By prescription. 

In respect of their quality or condition, they are either. 
Sole ; as the chamberlain of London, as to bonds 
taken by him for the use of orphans, is a sole 
corporation. 

Aggregate, as mayor and commonalty,, master 
and scholar, master and confreres of an hospital, 
&c. 

And here. 

The manner of their visitation : 

And by whom. 

In respect of the RULES of their constitution, where 
the members are. 

Elective. 

Donative. 

And as common incidents to corporations are considerable, 

How they are dissolvable. 

By quo warranto. 

The effect of such dissolution. 

How the particular members are removeable, 

Their remedy, if wrongfully removed, 

By MANDAMUS. 

And here comes in the learning of writs of restitution in the 
king's bench, of persons unduly disfranchised. 



THE ANALYSIS OF THE LAW. [4l] 

I shall consider the wrongs, injuries, or causes of action, arising 

by wrongs or injuries done to those rights. 

I shall consider the several rembdies that relate either to the 

retaining or recovering of those rights. 

First, therefore, I proceed to the consideration of the things 
themselves and their distributions. Bracton (and others) following 
the civil law, in his second book, cap. 11. db rbrum divisions, 
makes many distributions of things; but I shall only use such a dis¬ 
tribution, as may be comprehensive enough to take in the general 
kinds of things, whereof the law of England takes notice; without 
confining myself to the distributions of others, but where I find it 
necessary for my purpose. 

Things therefore in general may be thus distributed, viz. 

Some things are temporal or lay. 

Some things are ecclesiastical or spiritual. 

Those things that are temporal or lay are of two kinds ; 

Some are juris publici. 

Some are juris privati. 

Those things that are juris publici, are such as, at least in 
their own use, are common to all the king's subjects ; and are 
of these kinds, viz. 

Common highways. 

Common bridges. 

Common rivers. 

Common ports, or places for arrival of ships. 

And this lets in the various learning touching those things. As 
for instance: 

Who are to repair highways or bridges. 

By tenure. 

By custom, or of common right. 

Also concerning nuisances in them. 

And in common rivers or ports. 

And how to be remedied. 

[But this we shall meet with when we come to pleas of the 
Crown.] 

Those things that are juris privati, are of two kinds: 

Things personal. 

Things real. 

Things personal are again of two kinds : 

Things in possession. 
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kinds, according to their several qualifications, and accordingly 
are demandable IN WRITS; as, 

A messuage, a cottage, a mill, a toft, a garden, an orchard* 
arable land, meadow, pasture, wood, marsh, moor, furze and 
heath, and divers other appellations. 

And here the learning comes in touching the NAMES of things, 
by which they either. 

Pass in assurances; or. 

Are demandable by writs, &c. 

Things corporeal aggregate, are such as consist of things of 
several natures, whether they be all corporeal, or the princi¬ 
pal part corporeal, but the other part IN corporeal; because that 
part which is corporeal in them, gives it the denomination of cor¬ 
poreal ; and they pass without deed for the most part, as things 
corporeal do, and are of several kinds, viz. 

Honours, consisting of many manors. 

Manoys, consisting of. 

Things corporeal, as demesnes; 

Things incorporeal, as reversions, services. 

And here of manors, how created : 

And the incidents to them ; as, 

Court-baron. 

Also of the distribution of them into, 

Manors IN right, where there are demesnes and free¬ 
holders. 

Manors in reputation ; as conventionary or customary 
manors, consisting of copyholders only. 

Rectories, consisting of glebe and tithes. 

And although rectories presentattve may seem more pro¬ 
perly to come under things ecclesiastical; yet since at this 
day many rectories and tithes are also become lav fees, I 
bring them in under this distribution. 

Vills, hamlets, granges, farms, &c. are a kind of corporeal 
things aggregate; for they consist of houses, lands, meadows, 
pastures, woods, &c. 

And here comes in. 

Parcel, or nient parcel. 

What parcel in right. 

What parcel in reputation. 

And the effects thereof in point of conveyance. 



THE ANALYSIS OF THE LAW. 


[45] 


Predial; 

And mix'd. 

And here again of tithes, their kinds, their discharges, &c. 
may be referred hither, and that more properly than 
before. 

Commons of all sorts ; as commons of estovers, and of pas¬ 
ture, appendant and appurtenant; for cattle sans num¬ 
ber superabilis pastura; and what may be done by those 
commoners. 

In relation to other commoners by admeasure¬ 
ment. 

In relation to the lord by distress or action. 

And all the learning hereof may be added here, though 
we shall meet with it again hereafter. 

All kinds of proficua capiendo in alieno solo; as 
herbage, pawnage, &c. 

All kinds of pensions, proxies, (procurations) &c. 

Offices of all sorts. 

And here of offices, their distribution, what may be incident 
or appurtenant to them. 

Franchises and liberties of all sorts, many of which 
have been before mentioned, and may be transferred 
hither. 

And here I shall again shortly distribute them into these two 
kinds, viz. 

Such as are flowers of the crown and part of the king’s royal 
revenue, as waifs, strays, felons, goods, goods of per- 
Vidc$8. sons outlawed, prisage, wreck, treasure trove, royal 
fish, royal forfeitures, fines, issues, amerciaments, fo¬ 
rests, &c. 

Such as are not parcel of the king’s royal revenue, but 
either lodged in him, or created by him; as counties pa¬ 
latine, markets, fairs, tolls, courts leet, hundred courts, 
liberty to hold pleas, returns of writs, bailiwicks of liber¬ 
ties, warrens, ferries, and the like. 

And every one of these yield a large field of learning, viz. 
How they may be created or acquired. 

What are acquired by prescription or custom. 

What in point of charter. 
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Where one liberty may be granted to the prejudice of ano¬ 
ther, or not. 

How these several liberties are to be used : what their 
nature, &c. 

How they may be lost, either by nonuser, misuser, or non- 
claim in eyre. 

And therefore, though I have mentioned these liberties and 
franchises before, in relation to the king’s volun¬ 
tary jurisdiction in creating them, yet the full 
discussion and learning of every of them may be hither 
referred. 

Villeins; and here that learning may come in. Vide 
ante. Sect. 21. 

Dignities; as dukes, marquesses, earls, viscounts, ba¬ 
rons, &c. 

And thus far touching incorporeal real things temporal. 

Their common incident is, that they pass not from one to 
another without deed. And to these several titles, maybe 
reduced all the learning of each particular. 


SECT. XXV. 

Concerning things ecclesiastical or spiritual. 

I have done with things temporal, and come to those that 
are ecclesiastical or spiritual. And though the possessions of 
ecclesiastical persons, the offices, courts, and jurisdictions eccle¬ 
siastical, and tithes also, might come in under this general head, 
yet because these things fall in the former title under temporal 
things, and for that the rule for them both is the same, I shall not 
need to repeat it here ; only I will remove what before came under 
the title Corporations, because it may be thought to come in more 
conveniently in this place. 
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Ecclesiastical things are of two kinds, viz. 

Such as are ecclesiastical or spiritual in their USE. 

Such as are so in their nature. 

Of the former sort, are, 

Churches, 

Chapels, 

Churchyards, &c. 

(Which lets in the learning touching repairs.) 

And these are of two kinds. 

Parochial. 

The bounds of parishes. 

Relief of the poor. 

And other parochial charges. 

And these are either, 

In right. 

In representation. 

Not parochial; as, 

Chapels of ease. 

Such as are ecclesiastical in their nature, are either, 
Dignities, or. 

Benefices. 

Ecclesiastical dignities are of two kinds, viz. 

Superior; as, 

Archbishopricks, 

Bishopricks. 

Inferior ; as dignities in cathedral churches, as. 

Dean, 

Chancellor, 

Praecentor. 

Ecclesiastical benefices are likewise of two kinds : 

With cure ; as, 

Parsonages, 

Vicarages, &c. 

Without cure; as, 

Prebends, 

Ecclesiastical hospitals, &c. 

And here the learning touching those matters, and also touch¬ 
ing vacancy by pluralities. 

Also of appropriations, common dispensations, qualifica¬ 
tions : 
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Touching property in possession, it is either, 

Simple or absolute; 

Special or particular. 

Simple or absolute property, is when a man HAS it, and no 
other has or can have it from him, or WITH him, but by his 
own act or default. 

The special or particular property is of two kinds, viz. 

Such as some other has a concurring interest with 
him therein. 

Such wherein, though no other has any concurring interest 
with him, yet his property is but temporary, and 
vanishes by certain accidents or occurrences. 

The former kind of those special or particular properties are very 
various, viz. 

The interest that a man has by bailment. 

The interest he has in goods pledged : or, 

The interest he has in goods conditionally granted. 
The interest he has in things distrained, or, a distress. 
The interest of goods demised for a term. 

The second kind of special property, wherein though no other 
has a property, nor indeed are things in themselves capable 
of any CERTAIN or sure property, yet a man by certain con¬ 
tingents or accidents may have a temporary property in 
them; such are things FERJ3 NATURAE; wherein a temporary 
property may be lodged upon these grounds, viz. 

Rations impotentijE ; as in young birds in a nest 
upon my tree. 

Rations loci ; as conies and hares while in my 
ground. 

Ratione privilegii ; as of birds or beasts of warren 
while within MY warren, and swans within my liberty. 
Touching mixed properties, i. e. partly in action, and partly in 
possession: They are annuities ; wherein a man may have a 
personal inheritance. 

Thus far of property or right in things personal. 

The second thing propounded is, the capacity wherein a 
man may have them ; and that is double; 

In jure proprio. 

In jure alterius. 


to 
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And this latter is of two kinds ; 

As a body politic. 

As executor in right of the testator. 

The third thing propounded is, the MANNER of the acquest, or 
translation of property. And because both of these will be much 
of one consideration, I shall join them in the course of my distri¬ 
butions. 

Personal tilings, either in action or possession, may be acquired 
or transferred three ways : 

By act in law. 

By act of the party. 

By a mixed act, consisting of both. 


SECT. XXVII. 

Of acquisition of property by act in law. 

This acquisition by act in law may be many ways, viz. 

By succession, whereby properties are transferred to the suc¬ 
cessors of such a corporation by law or custom, which has a power 
to receive personal things in a politic capacity; as, 

A sole corporation by custom : 

An aggregate corporation, by COMMON LAW. 

By devolution, viz. 

To the executor. 

To the ordinary. 

To the administrator. 

To the husband by the intermarriage, i. e. as to personal 
things in possession, but not as to personal things in 
action. 

By prerogative; whereby they are given to the king, or to 
such as have the king’s title, by grant or prescription; as waif, 
stray, wreck, treasure trove. 
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By custom ; as in the case of heriot custom, and heriot service, 
mortuaries, heir looms, foreign attachment, assignment of 
bills of exchange. 

By judgment, and execution thereupon ; which in the case 
of the king extends as well to things in action that have a 
certainty in them (as debts) as to things in possession. But 
in the case of a common person, only as to things in pos¬ 
session. 

And this by. 

Fieri facias : or, 

Devantl6. ELEGIT. * 

By sale in market-overt. 


SECT. XXVIII. 

Acquisition of property by act of the party , and mixed act . 

Acquisition of property by act of the party, may be three 
ways, viz. 

By grant. 

By contract. 

By assignment. 

And herein is considerable, 

That in the king’s case it extends as well to things in action 
as in possession ; for debts may be assigned to him, or 
BY HIM. 

In the case of other persons, only things in possession are 
assignable. 

Acquisition thereof by a mixed act, partly by act of law, and 
partly of the party. 

And thus things in action, as well as in possession, are trans¬ 
ferable two ways. 

By act of the party, with custom co-operating. 

Thus a bill of exchange is assignable. 
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SECT. XXX. 

Of estates in fee-simple and fee-tail. 

Op an estate in fee-simple ; wherein is considerable, 

The extent and nature of the estate; 

The quality incident thereunto. 

As to the extent and nature of the estate : 

It is an estate to a man and his heirs for ever. 

And a fee-simple is either, 

Co. Lit. Absolute; 

Limited or qualified. 

An absolute fee-simple is such as has no bounds or limits an¬ 
nexed to it, and is an estate to a man and his heirs abso¬ 
lutely for ever. 

A limited or qualified fee-simple is such as has some collate¬ 
ral matter annexed to it, whereby it is made by some means 
determinable; viz. 

By limitation; or, 

By condition. 

The quality of an estate in fee-simple is, that it is trans- 
missable in the very nature of the estate ; 

To the successor in bodies corporate by a right of succes¬ 
sion. 

To the heir in the case of persons natural by descent. 

To any other person by alienation. 

As to the former of these, 

The nature of the corporation directs the rule of succession. 
As to the second ; 

The rules of descents are directed, 

By custom. 

By common law. 

By custom; as, 

To all the sons in gavelkind. 

To the youngest in borough English. i7p.io<s. 


Inf. Sect. 
33 . 


Bacon's 
Hist, nart 
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A lease for three lives, &c. and accnstom&ble rent, by 
stat. 32 H. S. 

Attainder of treason, by stat. 83 H. 8. 

Co. Lit. 374. A warranty collateral, lineal, with assets* 

What alienations bind both the issue and the reversion, viz. 

Co. Ur. ^ common recovery pursuant to law. 

372. b. And here of common recoveries; 

Their kinds: 

Their effects. 


SECT. XXXI. 

Of estates at common law , less than inheritance . 

The said estates are considerable likewise : 

In their nature and kinds : 

In their incidents. 

In their nature and kinds, they are either. 

Estates of freehold. 

Estates less than freehold. 

Estates of freehold are again divided into, 

Such as arise by act of law; 

Such as arise by act of the party. 

Freehold estates arising by act of law are. 

Tenant by the curtesy of England. 

Tenant in dower. Sect-14. 

And here of the learning of both these. 

Freehold estates arising by act of the party are, 

Tenant for his own life : which is either, 

Simply so; or. 

With a privilege annexed; as, 

Tenant after possibility, de quo sup . 

Tenant pur auter vie. 
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And herein of occupancy, 

General. 

Special. 

As also of estates limited to one and his heirs, pur 
autbr VIE. 

Estates less than freehold are of two kinds: 

Certain. 

Incertain. 

Estates less than freehold certain, are leases for years. 
And here also of leases by stat. merchant, stat. staple, and 
elegit. 

And likewise the learning of extents, re-extents, audila 
querela, &c. 

Incertain estates less than freehold are, 

Tenants at will (t). 

These are determinable at the will of either party. 

The incidents to all these paritcular estates, except tenancy 
AT will, are these, viz. 

They are transferable from one to another, nnless particularly 
RESTRAINED, 

By condition; or 
By limitation. 

They are forfeitable. 

And here of the various forfeitures of particular estates ; as. 
Such as give a right or title of entry to him in reversion. 
Such as give a remedy by action, as, waste. 

Inf. Sect. 42. And here of the title waste. 


(*) But see Blac. Com. 2 ». ott. 145 to 150. 
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SECT. XXXII. 

Of the distinction of eights of estates , with relation to the 

POSSESSION. 

Having gone through the several kinds and natures of Vide § 29 . 
estates both at common law and by custom, I come now in the 
second place to the various relations that these estates have to 
the possession ; which give several other determinations unto 
the rights that persons have to them. 

These estates before mentioned, and the rights thereupon, are 
either. 

Such as are IN possession; 

Such as are not in possession. 

The right of estates in possession, is where there does not in¬ 
terpose any estate or interest between the right and the pos¬ 
session of the thing ; as. 

Tenant for life IN POSSESSION ; 

Tenant in fee IN possession, &c. 

The rights that are NOT immediately in possession, are, either. 
Where the time of their enjoyment expects the accom¬ 
plishment of something else, that must antecbde it. 
Where the right or estate perchance is immediately IN 
the party ; but the possession thereof is removed or de¬ 
tained by another. 

As to the former of these, they are of several kinds, vis. 

Reversions; which though a present interest, yet stands 
in a degree removed from the possession till the particular 
estate be determined. 

Remainders. 

Future interests of terms for years. • 

Contingent interests; or interests or estates limited to 
take place upon a precedent condition. 
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Infants, when bound, &c. 

Remediless rights are where the remedy is taken away, 

though THE RIGHT REMAINS ; 

Which may be either. 

By warranty, collateral or lineal, with assets, s° I t f# 30 

And here comes in the learning of bars and rebut¬ 
ters by warranty. 

By nonclaim upon a fine. 

By limitation of time. By the old, or the later statutes, in¬ 
troduced in such cases, viz. 32 H. 8. 21 Jac. 1. 

The third thing I propounded, was the different quali- Vide $ *9. 
ties and relations in regard of the persons having the estate. 

And these are. 

Sole tenants. 

J OINTENANT8. 

Tenants in common. 

And here comes in the learning of each of these. 


SECT. XXXIII. 

Touching acquisition and translation of estates in things 
real. First , by act in law. 

Thus far have I gone in a description of the various natures, rela¬ 
tions, and kinds of estates; and now I come to the manner or 
means of their acquest or translation. 

And an estate or interest is thus translated, viz. 

By act of law; 

By means of the party. Vide prox’ Sect. 

By act of law, there is a various acquisition of things, according 
to their several natures, viz, 

Of things real that are chattels. ' 

Of things real that are freeholds. 

Of things real that are inheritance. 
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As to the acquest of chattels by act of law; though they are 
real, they are of the same kinds as things personal, therefore 

vide ante Sect. 27. 

[Only with this additional exception, that chattels real go not 
to the husband immediately by the marriage, unless he 
SURVIVES THE WIPE.] 

As to the acquest of estates of freehold by act in law, there 
is only the title Occupancy which here comes in; 

And that is either 

As to matters of inheritance, the titles of acquests thermo 
by law, seem to be of two kinds, vis. 

Such as is applicable to all estates of inheritance, viz. de¬ 
scent. 

Such as is applicable only to the acquest of all estates in 
FEE-SIMPLE. 

The act in law applicable to the acqneat of all estates of inherit¬ 
ance,—descent, or hereditary succession, is either 
Of an estate-tail: or. 

Of an estate in fee-simple. 

Touching the descent of estates-tail, the manner of the 
limitation directs the descent as aforesaid. 
Touching the descent of fee-simple, two tilings are consider¬ 
able, viz. 

The rules of the descent itself. 

The burden or charges that lie upon the heir that takes by 
descent. 

The rules of descents of fee-simple are directed, cither. 

By cnstom; or. 

By common law. 

The direction of descents by cnstom is various ; as. 
Sometimes to all the sons, as gavelkind : 

Sometimes to the youngest son, as borough English. 
Sometimes to the eldest daughter, or youngest, &c. as 
some customary lands. 

The direction of descents by the poromon law, and the rules 
thereof, are divers, viz. $ 18 . 

Relating to the quality of the persons in the line. 
Ascending, 

Descending, 


General. 

Special. 


i 
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And TRANSVERSAL. 

Ill relation to the number of persons inheriting, viz. 

One, if it be a male, is heir. 

All, if they are females. 

And here the learning of parceners and partition. 

In relation to the IMPEDIMENTS of the descent; as, 
Illegitimation, 

Half-blood. 

Attainder, 

Or corruption of blood. 

The burden upon the heir : how and where chargeable; 

With the debt or covenant of the ancestor: 

With the warranty of the ancestor. 

The second kind of means of acquisition by act in law, refers 
only to estates in fee-simple; as. 

First, by prescription or custom ; which is, 

Of things in gross and substantive : 

And thus a right of an incorporeal inheritance is gainable. 
Of things incident and appurtenant, 

And here of prescription or custom ; the nature, kinds, and 
effects thereof. 

Secondly, by escheat; which is either, Antei6. 

For default of heir. 

For attainder of the tenant, viz. 

For felony,—to the lord. 

For treason,—to the king. 
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SECT. XXXIV. 

Concerning acquests by the means of the party . And first , 

by RECORD. 

Acquests of estates, by the means of the party himself, may be 
of two kinds, viz. 

By wrong; 

By right or title. 

Acquisitions by wrong are also of two kinds, viz. 

By wrong to a chattel; as, 

Ejectment of farm. 

Ejectment of gard. 

By wrong to a freehold ; as. 

Abatement; 

Disseisin; 

Intrusion; 

Usurpation. 

Acquisition by right or title, is likewise of two kinds ; 

By CONVEYANCE: 

By FORFEITURE. 

Acquisition by conveyance. Here may be brought in ail the 
methods and courses of assurances and conveyances of lands, which 
lets in the most ample and considerable part of the law. 
Conveyances therefore are of two kinds : 

By matter of record. 

By matter IN pais. 

By matter of record, they are either, 

By fine. 

By common recovery. 

By deed enrolled. 

By fine ; where comes in all that learning, viz. 

Their kinds; 

Their effects. 

Their kinds are in general two, viz. 

Fines at Common law. 
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Fines with proclamations. 

And here of their kinds in special. 

Their effects; 

In relation to bar privies, or conveyance of estates. 

In relation to strangers, non-claim. 

As to common recoveries, therein are considerable; 

Their kinds, with treble, double, or single voucher. 

Their effects; 

In relation to transferring or barring estates in fee-simple. 
In relation to barring estates tail, remainders, reversions, 
&c. 

As to deeds enrolled, they are of three kinds, viz. 

Deeds enrolled by special custom ; as in London. 

Deeds enrolled at common law. 

Deeds enrolled in pursuance of the stat. 27 H. 8. or bargain 
and sales enrolled: 

Whereof hereafter. Sect. 36. 


SECT. XXXV. 

Concerning conveyances by matter in pais. Andfirst , 

of DEEDS. 

Conveyances by matter inpais are of two kinds, viz. 
Conveyances without deed. 

Conveyances by or with deed. 

Conveyances in pais without deed, are either. 

Of chattels; or, 

Of freeholds. 

Of chattels ; as leases, or extents of land; and may be 
either, 

By grant or assignment; 
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By parol; 

By exchange; quart . 

Of freehold of lands by livery. Of this hereafter. 
Conveyances in pais, with or by deed. 

Here we may consider. 

The nature of deeds themselves. 


Their effect or efficacy in relation to, 

£T7® 1 E,tota. 

Transferring 3 

Concerning the nature of deeds, they are considerable; 

Simply in themselves: 

And here the whole learning of deeds, viz. 

Of the parties thereto, and their names. 

Of the kinds of deeds, viz. indented and poll. 

Of the parts constituting deeds; sealing and delivery, Ac. 
With relation to the passing of estates; and so they are 
called. 

Charters, 

Grants, 

Feoffments. 

Deeds simply considered: 


Their constituent parts, SBALINO and DELIVERY. 

The parties to them; grantor and grantee, &c. their 
names, &c. 

Their kinds, indented, and poll: and the effects re- 
.salting from both or either ; 

Particularly of estoppel. 

Deeds considered with relation to their USE, especially in grants, 
feoffments, and other conveyances. 

And herein we consider. 

Their kinds; 

Their several parts. 

As to the kinds of deeds, they ate either. 

Such as have their efficacy without the adjunct of some other 


ceremony. 

Such as to their effects require another ceremony to be 
joined with them. 

As to the former of these, they are of three kinds : 

Grants; 
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Releases; 

Confirmations. 

As to grants : there are many things that are of an iNCORPOn 
real nature; as, [udvowsons, tithes, liberties, commons, 
&c.] that, 

CanNOT pass from one to another by act of the party wittr 
out deed. Yet, 

Pass by deed without any other ceremony requisite. * Co. 23 - b * 
As to releases, they are of several kinds, viz. 

Releases, whereby die thing released is extinguished in 
the possession of the releasee; as, rights, common, seig¬ 
niories, rents, Ac. and other profits issuing out of lands by 
release to the tenant. 

Releases whereby an estate is transferred, which is either. 

By mitter i>b estate, as of one joint-tenant to an¬ 
other. 

By increase or enlargement of the estate, being 
made by the -reversioner to the lessee in privity, with 
apt enlarging words. 

As to confirmations, they are of two sorts, viz. 

Corroborating the estate of whioh it is made; ns, dean 
and chapter confirming the grant of die bishop ; patron 
and ordinary confirming the grant of the parson ; or the 
disseisee that of the disseisor. 

Enlarging the estate with apt words; as, in case of re¬ 
lease. 

As to the other sort of deeds that require a ceremony conco¬ 
mitant with them, to make them effectual, viz. 

A livery of seisin in the case of a feoffment, though by 
deed; 

And here comes in all the learning of livery, letters of attor¬ 
ney to make or receive it, &c. 

Attornment requisite incases of grants, of reversions, re¬ 
mainders, rents, seigniories. 

And here of attornments; how, by whom, mid when to be 
made. 

And the several effects thereof, viz. 

To create a privity of distress, or action; as in the case of 
fines, quid juris clamat, quern redditum reddit , per qua ser- 
vitia. 
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To pass THE INTEREST, as in case of grants, singly by deed. 
Thus far of the nature of deeds in reference to the acquest of 
lands. 

But there are besides this, in relation to deeds passing lands, 
several parts that usually occur in deeds, and which take up large 
titles, viz. 

The PARTIES, and therein their names, and names of purchase; 

as grantor, grantee, feoffor, feoffee. 

The PREMISES of the deed; containing, 

Fffbctual WORDS to pass the interest, as grant, enfeoff, 
&c. 

The thing granted, which takes in the whole title of com¬ 
prize, and nient comprize, viz. 

By what names things pass: 

What things are comprized within the grant, viz. 
Things in gross. 

Things parcel. 

Things INCIDENT, APPENDANT, APPURTENANT, 

&c. 

The HABENDUM of the deed, WHICH LIMITS THE ESTATE; 

and what words are apt for this. 

The RESERVATION or REDDENDUM ; and what shall be said 
a good reservation. 

The COVENANTS ; which are of two kinds : 

Covenants personal, and their exposition. 

And here of covenants; as, 

What shall pass with the land, and what not; 

Their exposition. 

Covenants REAL, which is warranty. 

And here of that learning; as, 

What their RINDS; 

General, 

Special, 

Lineal, 

Collateral. 

What their effects : 

By way of action, voucher, warrantia char¬ 
ts. 

By way of bar, or rebutter. 

The condition or defeasance. 
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And here all the learning of conditions and limitations: and 
incident to this learning of deeds falls in those two great 
titles, viz. 

Monstrans de faits, or where deeds are necessary 
to be pleaded or shewn. 

Exposition db faits ; which is fall of infinite variety, 
according to the textnre of deeds, and their several 
clauses. 


SECTi XXXVI. 

Of conveyances by force of statutes . 

And thus far of conveyances according to the coarse of the com¬ 
mon law: and now I proceed to conveyances, according unto, or 
by force, or power, of acts of parliament. 

Conveyances according to, or by virtue of acts of parliament, 
are of two kinds, viz. 

By way of bargain and sale, according to the stat. 27 H.8. 
By way OF USE. 

And this latter is either. 

With transmutation of possession ; as. 

By feofiment or fine. 

Without transmutation of possession; 

By covenant to stand seised. 

And this is a large field, for all the learning of USES comes in 
here; as, 

Of considerations sufficient to raise it 
Contingent uses, &c. 

How destroyed; 

How revived. 

By way of devise. 

And here all that voluminous title of devises, and the in* 
cidents thereto, may be introduced. 
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SECT. XXXVIL 

Concerning customary estates. 

Thus far of estates at common law; we come now to customary 
estates, viz. tenant by virge, or by copy of court-roll. 

And because this is a special kind of customary estate, and 
I shall not have again to do with it, I shall shortly consider these 
two things, viz. 

The nature or kinds of estates grantable thereof. 

The incidents relative thereunto. 

Touching the nature of estates grantable, the custom di¬ 
rects it. 

For by custom it is grantable. 

In fee-simple; 

In fee-tail: and here of the entailing copyholds, where 
it may be, and how barred. 

For life or lives. 

Touching the incidents relative to copyholds, they consist 
either in, 

Modes of acquiring: or. 

Manner of transferring. 

Touching the transferring the interest of the copyholder, it is 
done, 

By hereditary descent: and here of what effector use the 
heir's admission is. 

By surrender: which is either. 

In court. Or, 

Out of court, into the hands of the lord, the steward, or 
customary tenants,—when warranted by the custom. 
And the effect of such surrender; where, when, and how 
it must be presented. 

The learning concerning copyholds is grown very large, and 
takes in very many particulars : For instance. 

Who is lord to make a grant or admittance : what a domincs 
pro tempore, or a disseisor, may do therein. 
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Who is a steward to perform the service, and his power therein. 
What shall be said a copyhold manor, or a copyhold court, to 
enable such grants. 

What shall be said a forfeiture of a copyhold estate: 

By waste. 

By alienation; 

By refusal to perform services. 

Who shall be bound by such forfeiture. 

Who shall take advantage of it. 

What shall be a dispensation with it. 

Besides which, there are very many more considerables will fall 
under the title of customary estates, or copyholds. 


SECT. XXXVIII. 

Of translation of property by forfeiture . 

I now come to those translations of estates which happen by 
default of the tenant in fee-simple, viz. such as are forfeitures 
of his estate. 

And these are of several kinds: 

Forfeiture by attainder ; either. 

Of treason —which gives the land to the king by the com¬ 
mon law. (And this lets in all the learning touching offices, 
petitions, &c.) Or, 

Of felony ; whereby it escheats to the lord ; whereof before, 
Sect. 33. 

Forfeiture by purchase in mortmain without licence, 
whereby it goes to the lord. 

Forfeiture,by cbssing from doing his services per biennium. 

And here comes in the learning of cessions. 

Forfeiture by alienation contra form am collation is. 
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SECT. XXXIX. 

Of wrongs or injuries. And first, of wrongs to 

persons . 

I COME now from the consideration of rights or JURA, to consider 
of wrongs or INJURIA ; wherein I shall take this order, viz. 

First, I shall pursue the several natures of injuries, as they are 
severally applicable to those things, which are the subjects whereto 
the several rights aforesaid are adherent. 

Secondly, because it will be a shorter and plainer way to men¬ 
tion the several natures of the remedies applicable to the several 
kinds of injuries, or wrongs, I shall mention those actions that 
are applicable to the several injuries, together with the injuries 
themselves ; leaving the farther explication of the manner of appli¬ 
cation of those remedies unto the third and proper head, concern¬ 
ing RELIEFS or REMEDIES. 

As to injuries or wrongs, they are of two kinds, viz. 

Such as are of ecclesiastical conuzance. 

Such as are of temporal conuzance. 

Such as are of ecclesiastical conuzance are either. 

Criminal, or. 

Civil. 

The wrongs criminal of ecclesiastical conuzance, are such as 
tire public scandals and offences, wherein the judge ecclesi¬ 
astical proceeds, either. 

At the prosecution of some person: or. 

Ex OFFICIO, & PRO SALUTE ANIMAS ; as, 

In cases of adultery, fornication, incest, profanation of 
sacred things or times, (or places,) blasphemy, heresy, 
and divers others. 

Wrongs civil of ecclesiastical conuzance are of these kinds, 
viz. 

Pefamation in some particulars. 

Tithes, —their right, substruction, &c. As also oblations, 
mortuaries, pensions. 
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Causes of spoliation in relation to benefices ecclesias¬ 
tical . 

Matters of matrimony and divorce. 

Wills or testaments, and administrations. 

Those wrongs that are of temporal conuzance, are of three 
kinds: 

Such as are of the conuzance of the admiral's court; as piracy, 
depredations, and wrongs on THE high sea. 

Such as are of the constable and marshal's court: as usurp¬ 
ation of coats of arms, matters of precedence, &c. 

Such as are of the conuzance of the common law courts. 
This latter head is very large and extensive; but, in gene¬ 
ral, may be divided into two kinds: 

Such as are criminal or public, wherein the wrong-doer 
is proceeded against criminally. And these are to 
be distributed under the titles of PLEAS OP THE 
CROWN. 

Such as are civil or private ; wherein at the suit or 
prosecution of the party injured, he has reparation 
or right done. 

Touching injuries to civil rights or interests, they must be dis¬ 
tributed according to the several natures and kinds of those rights 
which by those wrongs are injured. And since we have already 
before considered of two sorts of rights, viz. rights of persons, and 
rights of things, I shall begin with those wrongs that relate to the 
rights of persons. 

And since in the distribution we have made of the rights of per¬ 
sons, we have observed, that the rights of persons have a double 
consideration, viz. 

One absolute, in reference to the person himself; and. 
Another relative, with respect to the persons related to 
him; 

We shall distinguish wrongs ^accordingly. 

Wrongs therefore of common law conuzance, which are private 
or civil, are such as are done either. 

By particular persons; or, 

By countenance of legal proceedings. 

And the former part of these wrongs, are done either, 

To the rights of persons ; or, 
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To the rights of things annexed to persons, m point of pro¬ 
perty or estate. 

As to wrongs that are done to persons, or in relation to ike rights 
of persons, they are of two kinds; 

Such as relate to the person considered absolutely and in 
himsblp: 

Such as relate to him, as he stands in some kind of relation 
to another person. 

As to such wrongs as relate to the person himself, they are of 
three kinds. Every man has a right to his own person; and a 
wrong done to that, is nearest to him, because a man has the 
greatest propriety in his own person. 

And the wrongs thereunto are also of two kinds, viz. 

Wrongs to his body ; 

Wrongs to his name or reputation; fori reckon this 
amongst those wrongs that are done to his person. 

The wrongs to his body are of two kinds, viz. 

Assaults; as beating, maiming, wounding. 

Wherein the law gives a double remedy, viz. 

Preventional ; by security of the peace. 

Remedial, by action either of 
Trespass, 

Assault, 

Battery, 

Wounding, 

Appeal of mayhem. 

Imprisonment, without lawful or just cause: * Inn. p. 55. 

Wherein the law also gives him a double remedy, viz. 

To remove or avoid the imprisonment; as by habeas 
corptu into the king’s bench or common pleas, writs of 
mainprize, de odio <S>f atia, de homine replegiando, &c. 

To recover damages by way of compensation for it, by 
action of false imprisonment; or if the imprisonment be 
lawful, but the party bailable, and his bail refused, 
in some cases a special action of the case upon the stat. 
23H.6. 

As to wrongs done to his name, they are of two kinds, viz. 

Scandal by words spoken,—libels,—pictures, &c. wherein 
the remedy is to have compensation in damages by action 
on the case. 


J 
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And here comes in all that large title of ACTIONS OP 
slander, and what words are scandalous. 

Under pretence of a legal prosecution, but FALSE and 
malicious ; as, for a false and malicious imposing some 
great crime by complaint to a justice of peace, or by pre¬ 
ferring a bill of indictment falsely and maliciously. 

The remedy the law gives, is. 

Sometimes by an action of conspiracy. 

Sometimes, and more ordinarily, by action upon the 
case. 


SECT. XL. 

Of wrongs to persons under relation. 

The wrongs that are done to a person under some kind of rela¬ 
tion, principally take in the three (economical relations before 
mentioned ; as. 

Husband and wife. 

Parent and child. 

Master and servant. 

And some of the civil; as. 

Guardian and pupil. 

Lord and tenant, &c. 

First, for husband and wife; as where the wife is taken away 
from the husband, the law has provided a remedy for him by 
action of trespass de uxore abducta. So if she be beaten, 
a special action of trespass (on the case) for beating his wife, 
per quod consortium amisit. 

As to parent and child : wrongs of this kind are either. 

By taking away the child under age out op the custody 
of the parent, where the remedy is action of trespass. 

By taking away, and marrying the heir within age : the re- 

M 
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medy is, trespass or ravishment, to recover damages, and the 
value of the marriage. 

As to master and servant: 

If a servant be retained by another before his time is expired; 

remedy is, action on the case. 

If a servant be beaten, whereby he is disabled to work; 
the remedy is, action of trespass or case, PER quod see- 
VITIUM AMISIT(A). 

We come now to interests of civil relations, and the wrongs 
therein respect. 

Guardian and pupil. 

Lord and tenant. 

Lord and villein. 

As to the first of these, the guardian has an interest in the pupil 
in these two kinds of guardians : 

Guardian in knights-service. 

Guardian in socage (/)• 

If the ward be taken away, or taken away and married, it is a 
wrong to the guardian, and remediable; 

By trespass; 

By writ of ravishment of ward. 

By writ of right of ward. 

As to that of lord and tenant: If they be tenants AT will, and 
either by menaces, or by unlawful distresses, they are driven 
away from their tenancies, it is a wrong which the lord may 
repair himself in, by special action on the case. 

So if a villein be forced from his service, or beaten or maimed so 
that he is disabled to perform such service, an action of tres¬ 
pass lies, per quod seroitium amisit. Vide ante sect. 1. 21. 

(k) Vide the case of Postlethwaite and Parkes, 3 Bur. 1878. 

(/) But see 16 Car. I. c. 20. and 12 Car. II. c.24. Sec also Blac. Com. 1 t. 46*. 
2 r. 67, 88. 
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SECT. XLI. 

t 

Of wrongs in relation to rights of things. And first , of 
things personal. 

Hitherto of wrongs as they relate to persons,'either absolutely, 
or under relations oeconomical or civil; I come now to such wrongs 
as relate to things, and those are either, 

To things personal. 

To things real.' » 

Wrongs relating to things personal are of these kinds, viz, 
according to the nature of the things: 

Personal things in possession. 

Personal things IN ACTION. 

As to personal things in possession, viz. goods, cattle, money, 
&c. the wrongs thereto are of two kinds: 

An unjust taking ; or a taking and detaining of them, which is 
** an injury ; and for which the party grieved has his remedy, 
viz. either. 

To have the things themselves, if detained, by replevin. 

To have reparation in point of damages by action, either of 
trespass vi & armis ; or of trover and conversion. 

An unjust detaining, without an unjust taking. 

The remedy: 

The things IN specie, —by replevin, if taken for damages 
only; or, 

Trover and conversion for the THING, or if it caat be had, 
for damages by DETINUE (#w). 

<m) There is a mistake in the sentence to which this note is meant to apply. An action 
of trover does not, as I conceive, lay to recover the thing converted, but to recover 
damages for the conversion. On a recovery iu trover, the property of the goods is 
changed, and legally vested in the defendant. Stra. 1078. On the other hand, the imme¬ 
diate object of the action of detinue (unless for a subsequent detainer, where the original 
caption was legal) is, I apprehend, the possession of the thing detained; for which rea¬ 
son, in this mode of action, it is necessary to ascertain the thing detained, in so clear and 
explicit a manner, that it may be specifically known and recovered. F. N. B. 69.138. 
But this action is now seldom, if ever, used; the preference, and that for very good rea* 
*on% having for some time been given to the action of trover. 
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And although charters concerning land be IN the realty 
in respect of their relation to the land; yet they are not IN them¬ 
selves any more than paper, or parchment, and wax; and there¬ 
fore are within the aforesaid rules, in respect of taking or detain¬ 
ing them. 

Personal things IN action are likewise of two kinds : 

Such things in action as arise by express contract or agree¬ 
ment. 

Such things in action as arise by implied contract, or 
QUASI EX CONTRACTU. 

The former kind are of two sorts : 

By deed or specialty. 

Without deed or specialty. 

Those that are with or BY SPECIALEY are also of two kinds, 
viz. 

Debts : 

And the wrong that relates to them is non-payment accord¬ 
ing to the deed. 

The remedy is action of debt, to recover the debt itself, 
and damages for non-payment. 

Covenants; 

The wrong herein is breach of covenant. 

The remedy, action of covenant: and here comes in the 
learning of covenants; 

What words make a covenant. 

What covenants pass to the assignees, &c. 

Those that are without specialty. 

Debts : 

The wrong and remedy the same as before, in cases of 
debts by specialty. 

And hither also may be referred those things, which 
though they favour of the REALTY, are yet recover¬ 
able by action of debt; as rents reserved or leases for 
years, relief, &c. 

Promises for a good consideration; whether they be pro¬ 
mises that arise by law, or such as are collateral. 
Remedy in all such cases, is to recover damages by 
action on the case ; 

And here comes in warranty of chattels upon sale. 
Such things in action as arise by an implied contract are 
many: for instance ;. 



The analysis of the law. 


[77] 

In contracts for things, it is generally intended, that 
NONE SELL ANY THING THAT HE KNOWS NOT TO BE 
his own ; if he does, an action on the case lies in na¬ 
ture of DISCEIT. 

In contracts for victuals, it is implied, THAT they 
ark not unwholesome ; if they be, an action on the 
case lies* 

In persons that undertake a common trust, it is implied, 
that they perform IT; otherwise an action on the 
case lies. 

As for instance; 

In the case of, 

A common host, that he secure goods in his inn. 

A common carrier or bargeman, that he secure the 
goods he carries. 

A common farrier, that he perform his work WELL, 
without hurting the horse. 

A common taylor, that he does his work WELL ; and so 
of other tradesmen, &c. 


SECT. XLII. 

Touching wrongs to things real,— without dispossessing the 
party;—and their remedies. 

I come now to those wrongs or injuries which are done to things 
real, and the rights of them. 

And these may be divided in these two kinds, viz. 

Such as are without a removing the owner or proprietor out 


Such as are with a remover of him out of his possession. 
Those which are without a remover out of possession, are of 
several kinds : I shall reduce them to these following, viz. 
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Trespasses by breaking any man’s ground, hedges, &c. by 
the party trespasser himself, or by his command, or by his 
cattle, &c. 

Remedy, to repair the party in damages, by action of tres¬ 
pass, QUARK CLAUSUM PREGIT. 

Nusances, or annoyances, either 
To interests in things corporeal; as houses, &c. by stop¬ 
ping lights, erecting lime-kilns, or things annoying ano¬ 
ther’s dwelling; or withdrawing water from a mill, &c. 
Or to things IN corporeal; as. 

To chemins or ways, by obstructing them, &c. 

To markets, by erecting another market too near 
them. 

So of ferries, by erecting another too near: 

And infinite more instances may be given, the title of 
nusances being very large. 

The remedies in all these cases are either. 

Without suit, to abate, or to remove them,— 
if done to inheritances corporeal, or chemins . 

By suit; as. 

Quod permittaty assise of nnsance, to remove the 
thing, and recover damages. Or, 

Action on the case to recover damages. Vide 
Sect. 46 & 47. 

Disturbances : and this principally concerns such real 
things as are iNcorporeal; for instance; 

Disturbance to present to a church presentable: and this 
concerns advowsons, and right of patronage. 

And the remedies relating thereunto are, 

Quare impedits; 

Assize de darrein presentment; 

Quare incumbravit ,* 

Ne admittas; 

Breve episcopo ad admittencT clericum : 

And this is a vast and a curious piece of learning. 

Disturbance of a person to enjoy his franchises ; as. 
Disturbing such as come to my market, or to my leet. 
Forcing them to come to another court. 

Not permitting a person to hold his court, or take his 
toll. 

And many more of the like. 
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The common remedy herein is by action on tub 
case. 

Disturbance of commoners to enjoy their common ; sur¬ 
charging the common by one that has common; or by 
putting in cattle by one that has not common ; by erect¬ 
ing a warren to the prejudice of the commoners. 

Here the remedy in some cases may be by admeasure¬ 
ment, assize, quod permit tat: 

But in most, and indeed in all cases of this nature, it 
is usual by action on the case. 

Disturbances of WAYS. 

The like wrongs. 

And the like remedy. 

The fourth sort of injuries are, SUBSTRACTioNS of customs, 
duties, or services real; as, 

Suit to court; 

Suit to mill; 

Homage; 

Fealty; 

Rents, &c. 

The remedies here are are various. 

For, first, if the services are accompanied with A 
tenure, the ordinary remedy is either. 

Without suit,— BY DISTRESS. 

And here of distresses, avowries, &c. 

With suit; and then. 

If they are rents reserved on leases for years, 
the remedy is action of debt : 

If they are rents of freehold, remedies are by 
assize in case of seisin and disseisin. 

If those services are without tenure, as suit to mill 
by custom, &c. the remedies are SECTA ad molbndi- 
NUM, action on the case. 

The fifth sort of injuries is WASTE, or destruction. 

And this injury is of two kinds, according to these relations, 
viz. 

In relation between the owner of the soil, and he that has a pro¬ 
fit apprendre out of it; as estovers, pawnage, &c. 

If the owner of the soil destroys the wood, the remedy lies 
by ASSIZE. 

Action on the case to recover damages. 
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In relation between the particular tenant and he that has the 
reversion or remainder of inheritance; as waste in houses, 
woods, lands, 8cc. is a disinherison to the reversioner, 
who has remedy either. 

Preventive, by estrepement, prohibiting waste ; which 
also lies against a tenant, where the land is in suit. Or, 

Remedial, by action of waste; 

In the TENET; 

In the TBNUIT. 

And here comes in a great flood of learning: 

S©c "si ^kat shall be said waste : 

When, and against whom it lies, &c. 

And although under this title of wrongs, WITHOUT removal 
OP POSSESSION, I have brought in remedies by assise, &c. which 
always supposes a dispossession, yet really it is no dispossession 
in those cases before instanced, because they concern things in- 
corporeal; wherein, though the party may admit himself disseised, 
it is but a disseisin AT election, and rather made a disseisin by 
his bringing an assize, which the wrong-doer shall not dispute, 
than truly so. 


SECT. XLIII. 

Concerning wrongs which carry with them an amotion of 

possession . 

The wrongs which carry with then an amotion of possession are 
of two kinds, and concern. 

The rights of chattels ; 

The rights of freeholds. 

As to the rights of chattels, whereof the party is dispossessed 
by a wrong-doer, they are these, viz. 
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Lbasbs for years. 

The remedy is by ejections FiRMjE ; or if by the rever¬ 
sioner , QUARE EJBCIT INFRA TERM1NUM. 

In both which at this day, he recovers damages, and the pos- 
session of his term. 

Wardships and holding over, for single or double 
value. 

The remedy is quart intrusit maritagio non satisfacto — 
ejectione custodial; and against a stranger, a writ of 
right of ward. 

Tenants by stat. merchant, stat. staple, and tlegit, though 
they have but chattels, yet the statute gives them remedy 
for their possession by assise. 

I come to the rights of freeholds, and the wrong* done to 
them, together with an amotion of the possession: and those 
rights are of two kinds, viz. 

Some only compatible to them that claim not only a free¬ 
hold, but an inheritance; 

Some that are common to any that have a freehold only : 
And accordingly, their remedies will be severally diversified. 
These wrongs are of several kinds, viz. 

Abatement; 

Intrusion; 

Disseisin; 

Usurpation; 

Discontinuance; 

Deforcement. 

Abatement is where one enters aptbr the death of the 
ancestor, before the heir enters. 

The remedy is according to the nature of the descent from 
his ancestor. 

By assize of mortdancestor ; 

Writs of aile, besaile, cosinagb. 

Intrusion is an entering or continuingin possession after 
an estate for life determined. 

The remedy : he in the reversion or remainder may en¬ 
ter; or if his entry be taken away, has his writ of in¬ 
trusion. 

Disseisin is a large title, and is an unlawful entry and 
[n] 
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ouster of him that has an actual seisin and free¬ 
hold. 

And it is either, 

With force : in which case the party disseised has his 
remedy, either. 

By writ of forcible entry upon the stat. 8 H.6. to 
recover the possession and damages. 

By assize of novel disseisin to recover his posses¬ 
sion, and damages; and the party to be fined and 
imprisoned for his force. 

By writ of ENTRY in natnre of an assize, to recover 
his seisin and damages. 

Without force : and for this he has remedy by assize, or 
writ of entry, ut supra. 

Now both these disseisins are either of 
Things incorporeal, or 
Things corporeal. 

Of disseisins iNcorporeal: This is not always a disseisin at 
the election of the freeholder. 

And disseisins of inheritances INcorporeal are various, 
according to the various kinds of incorporeal inherit¬ 
ances; as, 

Commons; 

Profits apprendre in another’s soil; 

Offices; 

Tithes; 

Rents by rescue; 

Replevin; 

Enclosure; 

Denial. 

Disseisin of corporeal inheritances are of two kinds : 

With an actual ouster, as is requisite between 
Jointenants, 

Parceners, 

Tenants in common. 

Without an actual ouster, even by the disseisee's waving 
of possession upon an entry made. 

And all these kinds of disseisins are done either to the 
party himself, or to his predecessor or ancestor. 
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And the remedy is'. 

By writ of entry sur disseisin. 

And these writs of entry SUR DISSEISIN are either. 

In nature of an assize against the first disseisor; or in 
the degrees; as in the per, or per et cui, against 
the feoffee of the disseisor or his feoffee. Or, 

They are in the post ; when the degrees are spent, or 
when the tenant comes in under the disseisor in the 
POST ; 

As the lord BY ESCHEAT, &c. 

And this learning of*disseisins, of assizes, and of entry 
sur disseisin, are large and comprehensive titles, and 
of great variety and extent. 

Usurpation : this title refers only to advowsons; where 
one that has no right to present, presents to a church, 
and his clerk is admitted and instituted, and continues in 
by six months. 

The remedy is by WRIT of right of advowson for 
the patron in fee-simple. • 

And this also takes in all the learning of advowsons, and 
the provisions made by the stat. West. 2. to save the 
right of possessory actions against usurpation ; 
Where it is upon the predecessor: 

Where it is upon the ancestor IN tail : 

Where upon tenant for life, guardian in chivalry, &c. 

Discontinuance : this is where he that aliens has not 
the FULL right, yet it puts the party injured thereby to 
his real action; as in these instances, viz. 

When the alienation is by tenant in tail, the re- Cck Dt. 
medy is, for the heir in tail, by formedon in 
descender; for the reversioner, by formedon in 
reverter ; and for the remainder man, by formedon 
in remainder. 

When the alienation was by the husband seised in right 
of the wife, at common law the wife was driven to her 
cui in vita ; in or out of the degrees, as the case 
fell out. 

But now she may enter, unless a descent be 
cast, after her husband’s death, by the statute 11 
H.7. 
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When it was by a bishop, &c. aliening without the assent 
of the dean and chapter at oommon law, his successor 
was driven to his writ of entry sink assbnsu capitu- 
Ll. But this is remedied by -stat. 1 & 13 Elis. 

The learning of discontinuances is also very curious; 
as, 

Who may discontinue ; who not. 

What shall be a discontinuance, and what not. 

And as the learning thereof is ample, so is that of the 
remedies thereof, by FORMBDON, &c. 

Deforcement : and this is a larger, and a more compre¬ 
hensive expression than any of the former; for a disseisor, 
abator, intruder, discontinuer, usurper, and those that 
claim under them by feoffment or alienation, are all de¬ 
forcers. But the proper application of the word is to 
such a person, who, though he has not a just right, has 
yet recovered against, or barred HIM THAT has the 
true RIGHT; either. 

By default. And then the remedy for the party 
so deforced is. 

If he bad only a particular interest, by per quod 
xi dfforobat. 

If he were issue ir tail of him that so lost, by for- 
msdon. 

If tenant in fee-simple, or his heir, by writ of 
RIGHT. 

Or in a real action of an inferior nature; as writ of 
entry, ficc. and then. 

Of the issue in tail of him that so lost, or is barred. 

The remedy is, by formedon IN dkscendbr. 
Of the tenant in fee-simple that so lost, or is bar¬ 
red. The remedy is, by writ of right (n). 

(«) Since the disuie of real actions the proceeding b) bjictmbnt is become the com¬ 
mon mode of trying titles. 
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SECT. XLIV. 

Of wrongs that hate the countenance of legal proceed - 
ings of Courts . 

Hitherto I have proceeded in examining wrongs done by par¬ 
ties themselves: I now come to consider of wrongs done by 
courts, or their officers, in relation to legal proceedings. 

And they are of two kinds, viz. 

When the court proceeds in a cause whereof they have no 
jurisdiction. 

When they proceed in causes whereof they have jurisdiction, 
but proceed erroneously. 

The former of these is a wrong, and the party has his remedy 
or relief therein; 

By not submitting to the sentence or judgment, and bring¬ 
ing his action against them that execute it: 

By prohibition from a superior court; as when an 
ecclesiastical court proceeds in a cause of temporal co- 
nuzance ; or an inferior court, that has a limited juris¬ 
diction, holds plea of a thing done out of its juris¬ 
diction. 

The latter is when they proceed erroneously, or by commit¬ 
ting some mistake in a matter within their jurisdiction. 

This I call a wrong; not that the party that supposes himself 
injured has any remedy against the court, or the judge 
that thus proceeds ; for if men should suffer barely for error 
in judgment, when there is no corruption, no person would 
be judge in any case. But I call it a wrong, because, in 
truth, the party has a right to be relieved 
against such a judgment: and. 

In causes ecclesiastical or maritime, the law has provided a 
relief against an erroneous judgment. 

By appeal to other judges. 

In causes of common law conuzancc, errors or mistakes in 
judgment are reversed. 
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In courts NOT of record, as county courts, and courts 
baron. 

By writ of false judgment. 

In courts of record, wherein error may happen divers 
ways, viz. 

By error of the jury in giving a false verdict: 

The remedy is by attaint (o). 

By error or disceit; if the sheriff returns a party as 
. summoned when he was not, whereby judgment is 
against him by default: 

The remedy is by WRIT OF DISCBIT. 

By error of the court. And then 
The remedy is, 

Writ of error in a superior court. 

Audita querela. 

And here may come in the learning of writs of error, and audita 
querela. <f ‘ 

(•) The practice of setting aside verdicts upon motion, and granting siw trialw 
kas long superseded the remedy by " attaint.” 


SECT. XLV. 

Concerning remedies, and the method of obtaining them . 

In the former Sections I have considered of the various kinds of 
wrongs or injuries, and under those distributions have mentioned 
their ordinary remedies, and thereby have much contracted this 
title; wherein I shall only give some general rules relating to 
the manner of the application of those remedies; leaving every 
particular remedial writ, together with the process belonging to 
it, to be considered and digested under their several titles in the 
former Sections. 
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Remedies for wrongs are according to the nature of those 
wrongs, viz. 

Ecclesiastical: 

Civil. 

Ecclesiastical remedies are such as are applicable to wrongs of 
ecclesiastical conuzance, and take in or include these two 
generals, viz. 

The courts or places where the said remedies are to be 
had ; 

The process preceding judgment and execution relating 
thereto. 

Civil or temporal remedies are such as concern either, 
Maritime injuries; 

Military injuries: 

Civil or common law injuries. 

In reliefs or remedies for maritime injuries, are considerable. 
The court of relief: the admiral court. 

The process preceding sentence, &c. 

In remedies for military affairs, or matters of arms and ho¬ 
nours. 

The court is the court of honour, or military court. 
The process, sentence, and judgment. 

Now of little use. 
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SECT. XLVI. 

Remedies at common law. And jirst> of those without 

SUIT. 

The law in many cases provides a remedy without suit, which 
in general is either, 

By act of the party ; 

By act in law. 

Remedies allowed by the party’s OWN act, are in reference. 
To things personal; 

To things real. 

In reference to things personal: 

If another does wrongfully take or detain my goods, my wife, 
my child, or my servant, I may lawfully retake them 
again, if I can, so I do it not riotously. 

So I may defend myself, or them, by force, if assaulted. 

In reference to things real: 

In these and some other cases, the law allows a man a remedy 
without being driven to it, viz. 

. In cases of Nusance done to my freehold, I may remove 
them, if I can, without riot; as, 

To remove an obstruction out of my way. 

Or the over-hanging of another man’s house over mine. 
Or the obstruction of water running to my mill. 

In cases of rents, I may distrain the goods or cattle that arc 
levant et couchant upon the tenement charged therewith. 
And so in cases of cattle doing damage upon my ground, 
I may distrain upon my ground damage feasant. And 
so I may distrain cattle that are sold for my toll. 

In reference to lands, 

I may distrain, and maintain my own possession against any 
person that would eject or disseise me. 

Where I have a right or title unto lands, and my entry not 
taken away, I may gain the possession by my entry. 
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And this necessarily draws into examination these two things, 
z. 

Titles of entry ; which are either by breach of a condition IN 
fact, or in LAW annexed to an estate that I have parted 
with, or my ancestor. 

And here comes in, of conditions ; what are good, and 
whom not; when and to whom it gives an entry; and 
how destroyed or suspended. ’ 

Rights of entry: and this lets in all those considerations that 
concern titles of entry congeable,—of descents that toll entry, 
or continual claim,— of avoiding descents by infancy, by stat. 
34H.8. 

But regularly, 

In personal things in action, as for debts, or covenants, or 
promises; or. 

As to rights of real things, where the entry is by law taken 
away,—the party canNOT be his own judge, but mnsthave 
recourse to the courts of common justice, except in the 
cases following, viz. 

By act in law, in some cases without suit, the party shall 
have remedy, where by his own act he cannot; as, 

In things personal; as if the debtor make the debtee 
executor, he may pay himself. 

In things real; as where a man’s entry is taken away; 
as by descent, or by discontinuance ; yet if he come 
to the possession without folly or covin, he shall be 
REMITTED. 

And here all the curious learning of remitters comes in. 


[o] 
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SECT. XLVII. 

Concerning remedies at common law by suit. 

Hitherto concerning 1 wrongs and injuries in relation to things 
both real and personal, and remedies for the same without suit; I 
now come to consider of remedies by suit, and the means or 
method of their application. 

Remedies by suit seem to be of two kinds ; 

Such as the parties provide for themselves by mutual consent; 
Such remedies as the law provides for them. 

Remedies that parties provide for themselves are of two kinds: 
By their own immediate accord: 

By transferring the decision of it to others. 

The former of these, viz. the immediate consent of the 
parties, is that which in law is called AN accord; which, WITH 
satisfaction accordingly made, is in some cases of per¬ 
sonal injuries a bar to any other remedy. 

6 Co. And this lets in the learning of accords and concords; 
p ‘ what are good, and what not; where they are a bar, and 

where not. 

The latter of those, viz. the transferring the decision to 
others; which, 

If to two, or more, is called an arbitrament : 

If to one, an umpirage. 

And here the large learning of arbitraments and awards; what 
a good submission ; what a good award, or not; what re¬ 
medy upon it; when and where it is a bar in personal 
actions, &c. 

Secondly, such remedies as the law provides are also of two 
kinds, viz. 

Such remedies as the law provides without suit; whereof before. 
Such remedies as the law provides in the courts of justice, set¬ 
tled by LAW, and according to those constitutions touching 
actions and suits, that the law has provided and instituted. 
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And this takes in these considerations, viz. 

The courts of judicatories, established by law, for recover- * 
ing of rights, and redressing of wrongs. 

The remedies themselves by certain writs instituted 
by law, and applicable to those several wrongs. 

The prosecution or pursuit of those remedies in the said 
courts. 

The first of these concerns the large learning of the juris¬ 
diction of courts. Aind forasmuch as there are several 
entire tracts written thereon, and I have before touched 
upon them, I shall here forbear to say any thing further 
herein ; only that that learning may with reason enough 
be transferred hither, at least some particulars thereof. 

The second, touching the natures and applications of those 
remedies, I have in the former Sections, under every 
several kind of wrong or injury, mentioned the respective 
remedy, and therefore shall not again repeat it here. 

The third, which is the prosecution, or pursuit, of those 
remedies, is the business of this division. 

But before I enter upon that matter, I shall premise these two 
things, viz. 

First, that the best way to meet with all the titles of the law in 
this business, will be to pursue the same in the order and method 
of the proceedings themselves, without any other distribution. 

Secondly, that there are some things wherein the pursuit of a real 
suit and personal do differ; as in the PROCESS, the judgment, 
and the EXECUTION. In most other things they agree; or, at 
least, the pursuit of a real action contains all the general learning 
of a personal action, and much more. 

Where therefore there is a signal difference, I shall observe it 
by the way, without running through the whole procedure of areal 
and personal action distinctly; and shall only here observe! that 
the general parts of a suit are these: 

The process. 

The pleading. 

The issue. 

The trial. 

The judgment. 

The execution. J 

The appeal. , 
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SECT. XLVIII. 

Of process and appearing. 

First, where a wrong is done, or a right detained, the party in¬ 
jured is to make his application or suit for that remedy which the 
law ordains; and in order thereto, to take out such writ or process 
as the law, on the circumstance of his case, requires. 

The common, usual, ordinary process are as follow 
In personal actions. 

Summons, attachment, distress, capiat {p\ alias, pluries 
Sf exigent , and in some it begins with attachment. 

In real actions. 

It is summons, grand cape , and judgment; or after 
appearance, petit cape, and judgment. 

In mixed actions. 

In assizes,—attachment; and upon default, the inquest 
taken by default. 

In waste,—attachment and grand distress, and an en¬ 
quiry of the waste, &c. 

Every process gives the defendant a day in court; and this lets 
in these several things, viz. 

Jour in court, and the variety of it. 

And incident to this, is, 

Adjournment; and, 

Discontinuance. 

And at that day, or jour in court, the defendant or tenant either 
appears, or not appears. 

Here of appearance, and its diversity; 

By guardian, or prochein amy ; 

By attorney; 

In person. 

(p) The capias, generally speaking, is peculiar to the court of common pleas ; the or¬ 
dinary process, in personal actions, in the court of king's‘bench, being the bill of Middle- 
sea, and the latitat , aliat latitat , Ac. The ordinary process in the exchequer office of picas, 
are, quod minus ad respondendum, subpoena ad respondendum, venire facias ad respondent**' 
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If there be not an appearance. 

Either a default is made: 

And here of the process upon default; 

In personal actions; 

In real actions. 

Or there is an EXCUSE of appearance, 

And therein saver default; 

By protection; 

By essoin prayed. 

And here all the learning of essoins; 

Mirror, Their natare » 

c.5. $ i. Their diversity: as. 

Common essoins, 

Service le roy , &c. 

On the other side, as to the plaintiff. 

The plaintiff either appears ; or, 

Makes default, and thereupon a non-prosecution. 
And here of the nature and variety of 
Nonsuits; 

Retraxit , &c. 


SECT. XLIX. 

of PLEADING. 

* 

Secondly, I come to pleading. 

If both parties appear, the plaintiff declares of counts. 

And here of. 

Counts, 

Declarations. 

And the defendant or tenant's part is after imparlance to 
PLEAD. 
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And such plea is either, 

Dilatory; or. 

To the matter or right of the complaint. 

Dilatory pleas are of several sorts: 

To the jurisdiction of the court: 

From the place where the suit arises ; 

From the thing in controversy, as, ancient demesne. Or, 
To the impotency, or non ability of the plaintiff, which is 
very various; as, 

n . C In personal actions. 

Uutlawry | Forfelony# 

Excommengemen t . 

And formerly villenage. And, 

Professed. 

In ABATEMENT ; 

And this either. 

Of the count. 

Of the writ. 

View demanded. 

And this a large title. 

Aid prayed; 

Of the king: 

And here of rege inconsulto , procedendo . 

Of a common person. 

And here of aid. 

The different kinds of aid ; as. 

Of the reversioner or remainder-man. 

Of the patron and ordinary. 

Voucher : which is a very large title. 

And here of voucher; 

In what action; 

Of what person. 

Counter-plea of voucher. 

Process against vouchee. 

Pleading of vouchee. 

Recovery in value. 

Age prier : 

For minority of the demandant. 
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For nonage of the tenant. 

And here of prier in aid of vouchee, &c. 

And all the learning of age. 

And herein comes also, what and when pleas dila¬ 
tory are peremptory. 

After demurrer; 

After trial: 

And of pleas in abatement after the last 
CONTINUANCE. 

Pleas that go to the right or merit of the complaint, are of two 
sorts; 

First, pleas to the action, which denies the substance 
of the complaint: 

And commonly make either, 

A GENERAL issue; as. 

In trespass,—not guilty ; 

In debt upon a contract,— nil debet. 

In assumpsit y —non assumpsit. 

In assize, — ttul tort 9 nul disseisin. 

In dower,— nunque de seize de dower. 

.In a writ of right,—that the tenant has more right to hold, 
than the demandant has to demand. 

Or a common issue ; as, 

In debt on bond, or action of covenant,— non est factum* 
In an assize of mortdancestor 9 at el, besaiel , &c. that the 
ancestor was never seised. 

Secondly, pleas in bar : these are very various and different, 
according to the several kinds of the tenants or defendants 
case. 

And lets in all the learning of bars, &c. as, 

Bars are either such as are, 

Proper. 

Common. 

Pleas in bar are therefore considerable, 

In their nature or matter. 

In their qualities or manner of pleading. 

Bars according to the nature of the action, and case of the par¬ 
ties, are very various and different; and therefore here all the 
learning of such bars comes in, yet somewhat concerning them 
follows. 
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Proper bars are, 

Smch as are applicable only to real or mixed actions ; as. 
Fine; 

Feoffment; 

Release of right; 

Warranty, &c. 

Of the plaintiff; 

Or his ancestor. 

Such as are proper to personal actions only; as, 

Accord with satisfaction; 

Arbitrament; 

Performance, 

Of the condition, 

Of the bond. 

Such bars as are common to both, yet diversified oftentimes 
with such diversifications as are applicable to the nature of 
the action; as, 

Release of action. 

Limitation of time by act of parliament elapsed. 
Estoppels; 

And here of the several kinds of estoppels: 

By matter of record. 

By matter IN PAIS; as, 

Deeds indented or poll. 

And here of the whole learning of estoppels : 

For note, estoppels are not only the matter of bars, but of re¬ 
plications, rejoinders, and all other pleadings. 

Concerning bars as to their qualities or manner of pleading, the 
same common rules of pleading for the most part concerns all 
kinds of pleading. 

And therefore I shall.here shortly insert them once for all, vis. 
That the plea be single, and not double. 

And here of double pleas. 

That it have convenient certainty of time, place, and persons. 
That it answer the demandant’s or plaintiff’s count or plaint. 
That it be so pleaded, that it may be tried. 

When the defendant has pleaded, what next follows is, the 
plaintiff or demandant’s answer to the defendant’s plea; and this 
is called a replication. 

And here of the general rules, &c. of replications, viz. 
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That it be. 

Certain ; 

Single: 

Answering the bar, &c. 

And this replication either, 

Denies or traverses the bar or plea of the defendant; 
and then an issue is tendered, which regularly most 
be joined in by the other party, and then the parties are at 
issue. 

And here all the learning of travbrse ; what is traversa¬ 
ble, or not; how it must be made, either simply without 
an inducement, or with an inducement; and concluding , 
absque hoc to the matter alleged by the defendant* 

Or CONFESSES AND AVOIDS. 

And here all the learning of confessing and avoiding; 
and then there is no issue offered by the replication: but 
possibly the pleadings run on ta surrejoinder, rejoinder, 
rebutter, or surrebutter. 

For if the plaintiff replies so as no issue be offered, this 
gives occasion to the defendant to rejoin. 

And hereof rejoinder, and how he must maintain his bar, 
and not depart from his plea. 

And here of departure in pleading. 


SECT. L< 

Of * issues. 

Thus far of pleading. Now by this time either by the plea, re¬ 
replication, rejoinder, &c. the parties are descended to AN ISSUE, 
viz. to something affirmed by the one party and denied by 
the other; which affirmation and denial is called AN ISSUE: for 
now the parties have no more to do, unless a matter happen to 
emerge after issue joined, and the last continuance. 

M 
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This, if it be pleaded, is called a plea puis lb darrein con¬ 
tinuance. 

So that their business being at issue, they have no more to do 
but to expect the trial and determination of that issue. 

Now issues are of these kinds, viz. 

An issue joined upon a matter of LAW, which is to be deter¬ 
mined by THE COURT. 

And this issue is called a demurrer. 

An issue OP fact, which is of two kinds ; 

An issue joined touching a matter of RECORD, on nul tiel 
record pleaded, &c. 

An issue joined touching a matter IN PAIS ; as. 

Whether such a deed were made. 

Whether such a feoffment were executed, &c. 


SECT. LI. 

Of TRIALS. 

And now issue being joined between the parties, they Video, 
have no more to do but to expect the trial of that issue; 9 * w 
and for that end they have DAYS OF CONTINUANCE given. 

Here of continuances, &c. 

Trials are of several kinds, according to the nature of issues, 
and the several appointments and directions of the law touching 
the same, viz. 

Trial BY RECORD ; as. 

When issue is joined, whether there be any such record 
or no. 

Trial by inspection ; as, 

Upon error to reverse a fine levied by an infant; or in audita 
querela to avoid a recognizance acknowledged during his 
minority. 
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Trial BY PROOFS; a*, 

Where issue in dower is, whether the husband be bring or 
not. 

Trial by examination ; as, 

Where an action of debt upon account is brought for things 
not lying, in account. 

Trial by certificate : 

Of the constable and marshal, whether the party be in service. 

Of the bishop, by mandate from the secular court, as in case 
of general bastardy. 

So of issues upon the right of marriage between the par¬ 
ties to the suit. 

So of plenarty by institution into churches. 

Trial BY BATTLE. 


In appeals. 

In a writ of right. 

Trial BY JURY (< q ). 

And this takes in a large field of learning. 

Trials by jury are, 

Extraordinary. 

Ordinary. 

Extraordinary: in writ of right. 

In attaint. Quaere Appeals. 

Ordinary; by TWELVE MEN. 

Wherein consider; 

TWprocess to bring in the jury, 

In, C. B.—by venirefacial Sf /iabeas corpus. 

In B. R.—by venire fad # distringasjuratorum. 
The tales for want of a full jury appearing. 
Challenges of all sorts; 

To the array: 

To the pblls. 

The oath of the jury. 

The EVIDENCE to be given to the jury; 

What allowable to be given; 


Co. Lit. 


And when. 


p. *27. b. Verdict of the jurors : 


(*) To the several kinds of trial enumerated by Sir Matthew Hale maj be added "trial 
by wager of law." 
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General verdict. 

Special verdict. 

What defaults or miscarriages impeach the verdict. 

The postea, or return of the verdict by the judges of nisi 
prius . 


SECT. LII. 

Of JUDGMENT. 

The fifth act in this business of prosecution or suit, is judgment. 
And here the whole learning of judgment comes in, viz. 

What shall be sufficient to stay judgment.' 

And herein. 

Of arresting judgments. 

Of reversing judgments. 

Upon what it is given; which for the most part is upon these 
premisses or precedents. 

Upon default, after default; as in real actions after the 
grand distress in, 

Waste ; 

Quare impedit. 

Upon CONFESSION, 

Nihil dicit; 

Non sum informatus . 

Upon DEMURRER. 

Upon trial of the issue, according to the various methods 
of trial above mentioned. 

The several kinds of judgments. 

In suits real. 

In suits personal. 

Interlocutory, and not final; as, 

Awards upon the writ affirmed, or otheT dilatory pleas, 
where the judgment in many cases only is, 

Respondeat ouster . 
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Final, but not complete: 

And that either, 

Incomplete IN PART, but complete in the residue; as, 
Where the judgment is given for the thing demand¬ 
ed, but the damages not yet inquired of. 
Incomplete in the whole ; as/ 

Where a judgment is given for the party to recover his 
damages, where the damages are the principal; 
wherein, 

The complete judgment is not given till the writ 
of inquiry returned. 

Final and complete, with respect to the action upon which 
it is given. 

Final, not only as to the action upon which it is given, but to 
all other actions touching THAT thing; as, 

Judgment final, in a writ of right after the issue joined, 
&c. 

The forms of entry of judgments. 


SECT. LIII. 

Of EXECUTION. 

The sixth act in this business of suit, is execution; which 
Is a great field of learning. 

Executions seem to be of two kinds. 

Within the year. 

After the year. 

The former of these is also of two kinds: 

In reference to lands recovered. 

In reference to debts or damages recovered. 

First, in relation to lands recovered, two things are considerable; 
The writ or mandate of execution. 

The execution of the said writ. 
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Touching the former; 

The writ of mandate itself is .of two kinds, in relation to the 
estate recovered; 

If a freehold, — haVfad seisin am. 

If a CHATTEL,— haV fac possessionem. 

I do not here meddle with the executions of other kinds of 
writs, as quod permittat, replevin , &c. because they may 
come in in the former section, where the writs themselves 
are mentioned, and they are various. 

Touching the latter; 

In the execution of the writ is considerable: 

The officer that is to make it. 

And here of the office of sheriff ; 

The manner of his making; 

His power; 

His duty in making returns, &c. 

The manner of doing it. 

And here of the POSSE COMITATU8. 

Sed vide ante, of Sheriffs, Sec. 12. 

In reference to debts or damages recovered, there are also con¬ 
siderable ; 

The nature of the process : 

The manner of its execution. 

• The process is of the following kinds: 

And so are the methods or manner of the execution. 

(N. B. They are herein joined together.) 

The body only,—by capias ad satisfaciend*. 

And here of capias: 

Where it lies; 

How executed; 

When with, and when without, breaking open doors. 
What kind of execution it is; 

Whether without satisfaction. 

And here of non omittas : 

As also of escapes. 

Goods only,—by fieri facias. 

And here of that learning : 

How, upon what, and by whom, it is executed. 

And whether a return be necessary. 

Profits of lands only,—by levari facias . 

And here of that: 
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What profits shall be levied ; 

And whereupon. 

Part of the lands, and all the goods,—by elegit. 

Here of elegit . 

Where it lies. 

What lands extendible; 

How the extent shall be made; 

How returned; 

And where a re-extent. 

Body, lands, and goods,— by extent upon a stat. mer¬ 
chant, or stat. staple, or a recognizance in nature of a 
stat staple. 

And here of these executions. 

What they are; 

The manner of executing,the same, &c. 

Touching executions after the year past; 

When the proceeding is. 

To revive the judgment. And, 

Obtain execution thereof; 

By scire facias. 

And here all the learning of scire facias . 


SECT. LIV. 

Of redress of injuries , by error, &c. 

Lastly, I come to remedies that persons have, to be relieved 
against the proceedings aforesaid, in case they have just cause so 
to be. 

And they are these, viz. 

By writ of brror ; to remove (he record into a superior 
court, to examine the errors, in case the inferior court has 
erred in point of proceeding, judgment, or execution 
awarded. 

And here comes in that great title Error, with its adjuncts and 
appendixes, viz. 
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Where it lies ; 

When it lies: 

In what court. 

When *tis a supersedeas , &c. 

What assignable for error. 

The process to bring in the party that recovered. 

The judgment therein, both. 

When the former is affirmed ; and. 

When it is reversed. 

Execution of judgment upon the affirmation or reversal: 

And here of executions in error. 

By writ of attaint, where the jurors give a false verdict. 

And here all the learning of attaints. 

By writ of disceit, where the judgment is by default, and 
the party never duly summoned. 

Where the party has lost by default in a rjsal action, 
yet has good right, when yet by reason of his default, he 
did not shew it, viz. 

By writ of right for him that lost by default, or his heir, 
having a FEE-SIMPLE. 

By writ of quod ei drforceat , if he had only an estate for 
life, or in TAIL. 

By formedon in descender , reverter , remainder. Vide 
ante. 

And here at large the learning of FAUXIFIBR db 
RECOVERY. 

Where the party is put out BY EXECUTION, wherein he 
had no day to plead or answer, as in executions by 
capias , alegit, statute merchant, fcc. 

By AUDITA QUERELA. 

And here of the whole learning of AUDITA QUE¬ 
RELA. 

And thus far of tbe partitions of the titles of the laws of 
England, and the Analysis thereof, in relation to rights, &c. 
of a civil nature. 

As to pleas of the crown, and matters criminal, that should 
here ensue, they are already drawn up, or perfected by me, in 
a short tract, of pleas of the crown, which I shall add 
to this in due time. 
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